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! 

Xo. 6516. 

i 

Ben S. Hill et al., Appellants, j 


Eleanor Marston. 


a Supreme Court of the District of Columbia. 

i 

I 

In Equity. 

i 

Xo. 54992. | 

Eleanor Marston, Plaintiff, i 


R. W. Harrison, Ben S. Hill, and A. L. Broussard^ Trading 
as The Manhattan Beach Company, The Upper Ashbur¬ 
ton Realty Company, Inc., a Corporation, Defendants. 

United States of America, j 

District of Columbia, ss: \ 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were tiled and proceedings had, in the i^bove-en- 
titled cause, to wit: j 

I 

j 
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BEN S. HILL ET AL. VS. ELEANOR MARSTON. 


1 In the Supreme Court of the District of Columbia. 

Holding an Equity Court. 

In Equity. 

Xo. 54992. 

Eleanor Marston, Plaintiff, 


vs. 

R. W. Harrison, Ben S. Hill, and A. L. Broussard, Trading 
as The Manhattan Beach Company, The Upper Ashbur¬ 
ton Realty Company, Inc*., a Corporation, Defendants. 

Bill of Complaint for Rescission of Contract. 

Filed November 3,1932. 


To the Honorable the Supreme Court of the District of 
Columbia Holding an Equity Court: 

The petition of Eleanor Marston respectfully represents 
to the Court as follows: 


1. The plaintiff is a citizen of the United States and a 
resident of the District of Columbia and brings this suit in 
her own right for the relief hereinafter prayed. 

2. The defendants, R. W. Harrison, Ben S. Hill, and A. 
L. Broussard, are to the best of the knowledge, information 
and belief of the plaintiff, citizens of the United States and 
residents of the District of Columbia doing business in the 
District of Columbia under the name and stvle of the Man- 
hattan Beach Company. The Upper Ashburton Realty 
Company, Inc., is a corporation doing business within the 
District of Columbia. Said defendants are sued as herein¬ 
after shown. 

3. The defendant, Upper Ashburton Realty Company, 
Inc., on to-wit: the 16th day of January, 1932, and for a 
considerable period of time prior thereto was the owner of 
certain real estate in Anne Arundel County, State of Mary¬ 
land, among which was real estate known and described as 
follows : 

2 “Lots 1, 2, 3, 4, 5, 6, 7, S, 9, 10, Block X, Manhattan 

Beach'’, Anne Arundel County, Maryland; also “All 
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of Biock Z, Manhattan Beach, unrestricted as jto business, 
to he re-subdivided into ten lots, numbered 1 ito 10 inclu¬ 
sive" at Manhattan Beach, Anne Arundel Cojmtv, Mary¬ 
land. I 

4. The defendants, R. AY. Harrison, Ben S. pill, and A. 
L. Broussard, on the said 16th day of January, 1932, and at 
all times herein referred to were doing* business in the Dis¬ 
trict of Columbia under the name and style ofi Manhattan 
Beach Company and at all of said times acted as sales 
agents and developers for the defendant, Upper] Ashburton 
Realty Company, Inc*., of the certain properties!of the said 
defendant, Upper Ashburton Realty Company, line., located 
at Manhattan Beach, Anne Arundel County, | Maryland. 
That as a part of the duties of the said R. W. Iiajrrison, Ben 

S. Hill and A. L. Broussard, trading as aforesaid, they on 
behalf of the defendant, the Upper Ashburton Rbalty Com¬ 
pany, Inc., interviewed prospective purchasers of] lots in the 
said development of Manhattan Beach and unclertook for 
certain compensation agreed upon by the said R.jW. Harri¬ 
son, Ben S. Hill, and A. L. Broussard and the defendant, 
Upper Ashburton Realty Company, Inc., to sell ljots for the 
purpose of building up and developing a desirable beach 
communitv. 

5. That in connection with their aforesaid business the 
said defendants, R. W. Harrison, Ben S. Hill, pnd A. L. 
Broussard, trading as the Manhattan Beach Cojmpany as 
aforesaid, on and prior to the 16th day of January], 1932, did 
solicit and interview the plaintiff in person and through 
their duly authorized agents and employees for the purpose 
of interesting the plaintiff in said community and inducing 
her to purchase lots therein. 

6. That on and prior to the date aforesaid thb plaintiff 

was the owner of certain shares of the regular com- 
3 moil capital stock of the Capital Traction Company, 

a corporation, doing business in the District of Co¬ 
lumbia, said shares of stock numbering 83; that' due to a 
drop in the market value of said stock the said s^tock was 
worth on the said date a considerable sum less Than the 
plaintiff had paid for the same; that on and prior tp the date 
aforesaid the defendant, A. L. Broussard, actinlg in the 
regular course of the business conducted by the] defend¬ 
ants, R. W. Harrison, Ben S. Hill, and A. L. Broussard, and 
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as agent for the upper Ashburton Realty Company, Inc., did 
make certain representations and proposals to the plain¬ 
tiff ; that is to say, the said defendant, A. L. Broussard, did 
state to the plaintiff in substance that he could take the 
plaintiff's said stock and earn for her an amount sufficient 
to realize the loss which she had sustained due to the drop 
in the market value of said stock; that the stock would be 
taken at a valuation of $1,500.00 and be used to purchase 
certain lots in said Beach development known as Manhattan 
Beach; that upon said representation the plaintiff delivered 
to the said defendant, A. L. Broussard, said Capital stock 
of the Capital Traction Company of a market value at said 
time of $1500.00 with the understanding on her part and as 
a result of the representation of the said A. L. Broussard 
to her that the said Capital Traction Stock would constitute 
the entire consideration for certain lots to be purchased by 
her from the defendant, Upper Ashburton Realty Company, 
Inc., through the said R. AY. Harrison, Ben S. Hill, and A. 
L. Broussard, trading as the Manhattan Beach Company. 
That the plaintiff at no time agreed to pay more than the 
value of the Capital Traction Company stock for said prop¬ 
erties which were specified as the lots hereinabove de¬ 
scribed. 

4 7. That thereafter at the request of the said de¬ 

fendants, R. W. Harrison, Ben S. Hill, and A. L. 
Broussard, acting through their duly authorized agents, in 
the representation of the Upper Ashburton Realty Com¬ 
pany, Inc. the plaintiff was tendered two certain contracts, 
copies of which are hereto annexed as plaintiff's exhibits, 
44 A” and “B,” which the said defendants, R. AY. Harrison, 
Ben S. Hill, and A. L. Broussard, acting by their said agents 
as aforesaid requested the plaintiff to sign and to put into 
effect the aforesaid agreement which the plaintiff and the 
said defendants had entered into; that said contracts were 
handed to the plaintiff who was requested to sign said 
agreements and did so without having read the same and 
without the said defendants, R. AAY Harrison, Ben S. Hill, 
and A. L. Broussard, or their agents and employees read¬ 
ing or offering to read or explain the contents of the same 
to plaintiff. Plaintiff believed said contracts were of a 
mere formal nature to carry into effect her said agreement 
and believed and was led to believe by the said defendant 
that deeds to the certain lots described in the contracts and 
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above mentioned would be delivered to her shortly after¬ 
ward. ! 

8. That the plaintiff has since discovered that itlie first of 
said agreements bearing date of January 16th, j 1932, pro¬ 
vided for the payment of $1500.00 cash, the receipt of which 
by the said paper writing was thereby acknowledged and 
provided for deferred payments to be made by the plaintiff 
to the defendant, Upper Ashburton Realty Comjpany, Inc., 
in the sum of $3500.00, payable in the following manner, 
that is to say: ‘‘One Hundred Sixty Dollars ($160.00) Jan. 
18, 1932, Twenty-Five Dollars ($25.00) each mo|nth there¬ 
after, beginning July 15, 1932, until entire balance is paid, 
with interest at (\ c /r per annum, payable quarterly on April 

1st, July 1st, Oct. 1st, & Jan. 1st of each velar”. The 
5 second of said contracts bearing date of!February 

15th, 1932, provided for the payment of the sum of 
$1500.00 cash, the receipt whereof by the said papier writing 
was acknowledged by the defendant, the Upper jjYshburfon 
Realty Company, Inc. Said paper writing provided for 
deferred payments in the total sum of $1500.00 payable in 
the following manner, that is to say: “Fifteeji Dollars 
($15.00) to be paid Aug. 15, 1932, and each month there¬ 
after until entire balance is paid, with interest at 6% per 
annum, payable quarterly on April 1st, July 1st, Oct. 1st & 

Jan. 1st of each vear”. 

%• 

9. And the plaintiff says that the said paper writings re¬ 
ferred to do not contain the agreement made between her 
and the defendants; that she at no time agreed; to make 
any payment other than that represented by delivery by 
her of the aforesaid 83 shares of the capital sto^*k of the 
Capital Traction Company; that the minds of the! plaintiff 
and defendants have not met and therefore no \jalid con¬ 
tract with respect to the subject matter exists between the 
pa rties. 

10. The plaintiff is a lady of the age of 70 years, unac¬ 
customed to business transactions and relied entirelv on 
her understanding and agreement with the defendants in 
entering into said contracts. Had she known or duspected 
that the said contracts provided for payments in excess of 
the value of the Capital Stock delivered by her to; the said 
defendants as consideration for said contract she \jould not 
have signed the same. 
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11. That thereafter the defendants, R. AY. Harrison, Ben 
S. Hill and A.i L. Broussard, trading as the Manhattan 
Beach Company!, acting by and through the defendant, A. L. 
Broussard, on to-wit: the 20th day of July, 1932, delivered 
to the plaintiff without a statement or explanation as to 
the reason or purpose therefor, check of the defendants, 
K. W. Harrison* Ben S. Hill, and A. L. Broussard, Trading 

as the Manhattan Beach Company, in the sum of 
6 $316.89; that thereafter on to-wit: the 22nd dav of 

July, 1932, the plaintiff, through her attorney, called 
on the defendants, R. AY. Harrison, Ben S. Hill, and A. L. 
Broussard, for a statement as to what the said check repre¬ 
sented and the account it purported to be credited to; that 
the said defendants, R. AAY Harrison, Ben S. Hill, and A. L. 
Broussard, trading as the Manhattan Beach Company, 
failed to respond to said request of said plaintiff's attorney 
and have failed to make, and refused to make an explana¬ 
tion as to what the check represents and to what account it 
should be credited. 

12. That thereafter on to-wit: the 9th day of September, 
1932, the plaintiff by her attorney notified the defendants, 

R. AY. Harrison, Ben S. Hill, and A. L. Broussard, trading 
as aforesaid, that the plaintiff did not understand that she 
was to obligate herself to pay more than the value of said 
Capital Traction Company stock for the said lots and by 
said letter notified the said defendants, R. AAY Harrison, Ben 

S. Hill, and A. L. Broussard, on behalf of all defendants, 
that the plaintiff demanded rescission of the aforesaid con¬ 
tracts: that the same were not in accordance with her agree¬ 
ment and requested the return to her of the value of the 

stock turned over bv her to said defendants on account of 

% 

said contracts: and further by said letter notified the de¬ 
fendants that she had cashed the aforesaid check for $316.89 
and had credited the same on account of the amount which 
she claimed of the defendants as refund of the considera¬ 
tion for the said contracts. 


A\ T herefore, the premises considered the plaintiff respect¬ 
fully prays: 

1. That United States A\T*its of Subpoena issue out of this 
honorable Court directed to the defendants, commanding 
them and each of them to appear herein on a day 
7 certain and answer the exigencies of this Bill of 
Complaint. 
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2. That the Court order substituted Service of Process 

upon the non-resident defendants. j 

! 

3. That this honorable Court decree the rescission of the 
contracts entered into between the plaintiff and defendants 
on the ground that the minds of the parties thereto have 
never met and there is no valid contract between jtlie parties 
respecting the subject matter of this action. 

4. That the Court decree that the plaintiff recover from 
the defendants the difference between the value of the Capi¬ 
tal Traction Stock delivered by the plaintiff to tjie defend¬ 
ants as consideration for her supposed contract and the 
amount of the payment of the defendants, R. W.j Harrison, 
Ben S. Hill, and A. L. Broussard, trading as the Manhattan 
Beach Company, to the plaintiff in the sum of $3l6.89, and 
that the plaintiff have execution thereon as at law} 

5. And for such other and further relief as to the Court 
mav seem just and proper. 

ELEANOR MARSTON. 

PAUL B. CROMELIN, 

BOLITHA J. LAWS, 

LOWRY N. COE, 

Attorneys for Plaintiff. j 

District of Columbia, ss: j 

Eleanor Marston, being first duly sworn on oath deposes 
and says: That she has read the foregoing petition signed 
and subscribed to bv her and knows the contents} thereof; 

* i 

that the matters and things therein stated as ofj her per¬ 

sonal knowledge are true, and those matters aijid things 
therein stated on information and belief, she believes to be 
true. 

ELEANOR MARjSTON. 

Subscribed and sworn to before me this 16th day 
8 of September, 1932. 

[seal.] MARGUERITE G. DAVjS, 

Notary Public^, D. C . 
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“A” 

Heal Estate Contract. 

Manhattan Beach Company, Developers, 

1410 II St., X. \Y., Washington, I). C. 

The Upper Ashburton Realty Company, Inc., Owners, 
Manhattan Beach, Anne Arundel County, Md. 

This Agreement, made and entered into this loth dav of 
February, 1932, by and between The Upper Ashburton 
Realty Company, Inc., of Baltimore, Maryland, party of the 
first part, hereinafter referred to as “vendor", and Miss 
Eleanor Marston, 1423 R St., X. W., Washington, D. C., 
party of the second part, hereinafter referred to as 
4 4 vendee"; 

Witnesseth: That for and in consideration of the mutual 
promises and agreements hereinafter contained, the vendor 
agrees to sell to the vendee, and the vendee agrees to pur¬ 
chase from the vendor the following described real estate in 
Anne Arundel County, Maryland, 

All of Block Z, Manhattan Beach, unrestricted as to busi¬ 
ness, to be re-subdivided into ten lots, numbered 1 to 10 in¬ 
clusive, with the appurtenances, on the following terms and 
conditions, and subject to the restrictions outlined upon the 
back hereof: 

The total purchase price of the said property is the sum 
of Three Thousand Dollars ($3,000.00) of which the sum of 
Fifteen Hundred Dollars ($1,500.00) has this day been paid 
to the vendor, and the receipt whereof is this day acknowl¬ 
edged by the said vendor. The balance of the purchase 
price in the sum of Fifteen Hundred Dollars ($1,500.00) 
shall be paid as follows: 

Fifteen Dollars ($15.00) to be paid Aug. 15, 1932, and 
each month thereafter until entire balance is paid, with in¬ 
terest at (>% per annum, payable quarterly on April 1st, 
July 1st, Oct. 1st & Jan. 1st of each year. 

The vendee has the privilege of liquidating the debt by 
payment of larger sums than those specified, or in full at 

anv time. 

•> 

Nothing shall operate to extinguish or diminish any lia¬ 
bility upon this contract or relieve the said vendee from any 
of the payments herein provided. 


I 
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j 

j 

It is understood and agreed that a war rant jr deed for 
these lots, subject to restrictions on back hereof, jshall be is¬ 
sued at vendor’s expense when all payments Shave been 
made as agreed. 

Only approved written agreements are binding upon ven¬ 
dor. j 

If there is any default in payments, it is agreed that all 
moneys paid are, at the option of the vendor, to be 
9 retained as liquidated damages. ! 

THE UPPER ASHBURTON REALTY 
COMPANY, INC., j 

Bv J. BROOKS MELLON, 

Vendor. 

ELEANOR MARSTON, j 

Vendee. 

Approved: 

MANHATTAN BEACH COMPANY, 

Bv A. L. BROUSSARD, I 

Manager. 

“B”. j 

i 

Real Estate Contract. ! 


Manhattan Beach Company, Developers 
1410 H St., N. W., Washington, I). C. 

The Upper Ashburton Realty Company, Inc., Owners, 

Manhattan Beach, Anne Arundel Countv, Md. 

| 

This agreement, made and entered into this 16|h day of 
January, 1932, by and between the Upper Ashburton 
Realty Company, Inc., of Baltimore, Maryland, pafty of the 
first part, hereinafter referred to as “vendor”, gnd Miss 
Eleanor Marston, 1423 R St., N. W., Washington, D. C., 
party of the second part, hereinafter referred to jas “ven¬ 
dee”; 

Witnesseth: That for and in consideration of tl^e mutual 
promises and agreements hereinafter contained, the vendor 
agrees to sell to the vne dee, and the vendee agreed to pur¬ 
chase from vendor the following described real Estate in 
Anne Arundel County, Maryland. 


2—6516a 
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Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, Block X, Manhattan Beach, 
with the appurtenances, on the following terms and condi¬ 
tions, and subject to the restrictions outlined upon the back 
hereof. 


The total purchase price of the said property is the sum 
of Five Thousand Collars ($5,000.00) of which the sum of 
Fifteen Hundred ($1,500.00) Dollars, has this day been 
paid to the vendor, and the receipt whereof is this day ac¬ 
knowledged by the vendor. The balance of the purchase 
price in the sum of Thortv-Five Hundred Dollars ($3,- 
500.00) shall be paid as follows: 

One Hundred and Sixty Dollars ($160.00) Jan. 18, 1932, 
Twenty-Five Dollars ($25.00) each month thereafter, be¬ 
ginning July 15, 1932, until entire balance is paid, with in¬ 
terest at 6% per annum, payable quarterly on April 1st, 
July 1st, Oct. 1st, & Jan. 1st of each year. 

The vendee has the privilege of liquidating the debt 

by payment of larger sums than those specified, or in full 

at anv time. 

% 

Nothing shall operate to extinguish or diminish any lia¬ 
bility upon this contract or relieve the said vendee from any 
of the payments herein provided. 

It is understood and agreed that a warrantv deed for 
these lots, subject to restrictions on back hereof, shall be 
issued at vendor’s expense when all payments have been 
made as agreed. 

10 Only approved written agreements are binding 

upon vendor. 

If there is any default in payments, it is agreed that all 
moneys paid are, at the option of the vendor, to be retained 
as liquidated damages. 

THE UPPER ASHBURTON REALTY 
COMPANY, INC., 

By J. BROOKS MELLON, 

Vendor. 


ELEANOR MARSTOX, 

Vendee. 

Approved: 

MANHATTAN BEACH COMPANY, 

Bv A. L. BROUSSARD, 

Manager. 
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Answer of A. L. Broussard. \ 

Filed November 26, 1932. i 

I 

* * * * * # * 

To the Honorable the Supreme Court of the I District of 

Columbia Holding an Equity Court: 

The answer of A. L. Broussard respectfully shows to 
the Court as follows: 

1. Answering the first paragraph of the sajid Bill, the 
said defendant admits the allegations therein contained. 

2. Answering the second paragraph of the s4id Bill, the 
said defendant admits that he is a citizen of j the United 
States and a resident of the District of Columbia, but de- 

j 7 

nies that R. IV. Harrison and Ben S. Hill are ljesidents of 
the District of Columbia, and denies that R. W|. Harrison, 
Ben S. Hill and A. L. Broussard are now doii^g business 
in the District of Columbia under the name apd style of 
the Manhattan Beach Company, but avers that bn the 10th 
day of January, 1932, the said R. IV. Harrison, Ben S. Hill 
and A. L. Broussard entered into a partnership! agreement 
to operate a real estate business in the District; of Colum¬ 
bia and Anne Arundel County, Maryland, undef the name 
of the Manhattan Beach Company, and that on or 
11 about the 23rd day of February, i932, the said Ben 
S. Hill, with the consent of the two remaining part¬ 
ners, withdrew from the said partnership, and that the two 
remaining co-partners continued in the business, as afore¬ 
said, operating under the name of the Manhattan Beach 
Company; that on or about the first day of September, 1932, 
a corporation was formed in State of Maryland! under the 
name of The ITarrison-Broussard Company which took over 
all the business and assets of the said partnership, which 
was thereupon terminated, and since that datb the said 
real estate operations at Manhattan Beach have been con¬ 
ducted by the said corporation under the name of the Man¬ 
hattan Beach Company, and the said defendant clenies that 
the Upper Ashburton Realty Company, Inc., is 4 corpora¬ 
tion doing business in the District of Columbia: and fur¬ 
ther answering the said paragraph, the said defendant avers 
that on the 16th day of January, 1932, and on thb 15th day 
of February, 1932, he, together with R. W. Haijrison and 
Ben S. Hill were co-partners doing business in the District 
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of Columbia upder the name and style of the Manhattan 
Beach Company, and the Upper Ashburton Realty Com¬ 
pany, Inc., is a corporation with its office in the City of 
Baltimore, where it transacts its business. 

3. Answering the third paragraph of the said Bill, the 
said defendant admits the allegations therein contained. 

4. Answering the fourth paragraph of the said Bill, the 
said defendant, A. L. Broussard, admits that R. W. Harri¬ 
son, Ben S. Hill and this said defendant on the said 16th 
day of January, 1932 and on February 15, 1932, were do¬ 
ing business in, the District of Columbia under the name 
and style of the Manhattan Beach Company, and at that 
time acted as sales agents and developers for the defend¬ 
ant, the Upper Ashburton Realty Company, Inc., but denies 

that the said co-partners at all times, referred to in 
12 the said bill, were doing business as aforesaid, or 

that thev, acted at all times therein referred to as 
% 


sales agents and developers for the defendant, the Upper 
Ashburton Realty Company, Inc*., as therein set forth; and 
the said defendant, A. L. Broussard, admits during the 
existence of the partnership as herein set forth that it was 
a part of the duties of the said R. W. Harrison, Ben S. 
Hill and himself, trading as aforesaid, on behalf of the de¬ 
fendant, the Upper Ashburton Realty Company, Inc., to 
interview prospective purchasers of lots in Manhattan 
Beach, and that they undertook to negotiate the sale of lots 
for the purpose of building up a desirable beach commu¬ 
nity, but avers that all contracts for the sale of lots were 
submitted to, approved and signed by the Upper Ashbur¬ 
ton Realty Company, Inc., in the State of Maryland. 

5. Aswwering the fifth paragraph of the said Bill, the 
said defendant admits the allegations sot forth therein. 

6. Answering the sixth paragraph of the said Bill, the 
said defendant admits that on the 16th dav of Januarv, 
1932, the aforesaid plaintiff was owner of certain shares 
of the capital stock of the Capital Traction Company, a 
corporation doing business in the District of Columbia, said 
shares of stock numbering eighty-three, and admits that he 
was told by the said plaintiff that due to a drop in the mar¬ 
ket value of the said stock, the stock was worth on the said 


date a considerable sum less than the said plaintiff repre¬ 
sented she had paid for the same; and the said defendant 
denies all of the other allegations in the said paragraph; 
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and further answering the said paragraph, the sjiid defend¬ 
ant, in negotiations with the plaintiff, represented and 
stated to the plaintiff in substance that the stoc|v would be 
taken at a value of $1,500.00 and that if the plaiiitiff would 
invest the $1,500.00 as a part payment for the purchase of 
certain lots in Manhattan Beach and i,einvest in 
13 additional lots in Manhattan Beach her jprofits de¬ 
rived from the sale of the certain lots slicj then pro¬ 
posed to purchase, that she could recoup a large part of 
her alleged loss on the purchase price of the aforesaid stock 
by the ultimate sale of all lots purchased, or agreed to be 
purchased, and that thereafter the said defendant did take 
over the aforesaid shares of the Capital Tracfion Com¬ 
pany stock, but the price on the same had dropped so that 
it was not worth $1,500.00 at the time it was actually taken 
over. The said defendant explained in detail tlicj proposed 
transaction for the purchase of the said lots in Manhattan 
Beach and explained to her fully that the $1,50Q.00 credit 
for the said stock would only he allowed as a parj payment 
on the lots she was negotiating to purchase, aiuj that she 
would have to sign a contract for the payment df the bal¬ 
ance of the purchase money; and the said defendant further 
advised her that in his opinion, resale of the lots tjien under 
consideration for purchase could be made at a profit to the 
plaintiff so that she would not have to put up further sums 
of money, but that the profits derived from the resale would 
be sufficient to take care of her agreed deferred payments. 
Thereupon on the 16th day of January, 1932, the aforesaid 
plaintiff entered into a contract with the Upper Ashburton 


Realty Company, Inc., owners of the property, 
terms of the agreement are set forth in the contra 
date between the said parties, which is attached to < 
a part of the said Bill as an Exhibit. The Upper 


and the 
t of that 
iind made 
Ashbur¬ 


ton Realty Company, Inc., signed the contract in jtlie State 


of Marvland and not in the District of Columbia 


aforesaid contract fullv and correctlv sets forth the terms 


of the agreement negotiated between the said plai 


and the 


nt iff and 


this said defendant, and that a copy of the said agreement 
was furnished the plaintiff as of the date of the safd agree¬ 
ment. The said defendant further avers that on jor about 
the 15th day of February, 1932, the said plaintiff ne- 
14 gotiated with your said defendant for the purchase 
of additional property in the Manhattan Belach, and 
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that the terms of the sale were agreed upon between the 
parties and reduced to writing and signed by the said plain¬ 
tiff, and the said agreement was submitted to the Upper 
Ashburton Realty Company, Inc., in Maryland and ap¬ 
proved and signed by that Company in Maryland. A copy 
of the said agreement of the said date entered into between 
the plaintiff and the Upper Ashburton Realty Company, 
Inc., is attached to the Bill as an exhibit and made a part 
thereof. Both of the said contracts of sale embodied the 
agreements between the said parties, and copies of both 
agreements were delivered to the said plaintiff as and when 
entered into. 


7. Answering the seventh paragraph of the said Bill, the 
said defendant, A. L. Broussard, admits that he, represent¬ 
ing the co-partnership trading as the Manhattan Beach 
Company as aforesaid, tendered two certain contracts to 
the said plaintiff, copies of which are attached to the plain¬ 
tiff's Bill as Exhibits “A” and “B”, and admits that he 
requested the plaintiff to sign the same in order to put into 
effect the proposed agreement, which the plaintiff and the 
said defendant had negotiated for the approval and signa¬ 
ture of the Upper Ashburton Realty Company, but denies 
that he requested the said plaintiff to sign the said con¬ 
tract presented for signature to put into effect in such 
agreement between the parties as is stated in the sixth para¬ 
graph of the Bill. The said defendant, A. L. Broussard, ad¬ 
mits that the plaintiff signed the agreement offered as * 
Plaintiff's Exhibits “A” and “B". The defendant, A. L. 
Broussard, neither admits or denies that she read the said 


contracts at the time, as he is unable to recall whether or 
not she did read them. The said defendant, however, avers 
that the entire nature of the transaction had been explained 
in detail by him to the plaintiff on several occasions, 
15 and that the contracts signed bv her were entirely 
fully and correctly set forth in the oral agreements 
that had been reached between the said parties, and that the 
plaintiff was well able to read the said contracts herself, 
and that she hiid every opportunity to read them before 
signing them had she desired to do so. The defendant de- 
nies that the plaintiff was led to believe by him that deeds 
to the certain lots described in the contracts would be de¬ 


livered to her shortly thereafter. 

* 

8. Answering the eighth paragraph of the said Bill, the 
said defendant, A. L. Broussard, denies that the plaintiff 
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lias since discovered what the two said agreements con¬ 
tained, but avers that she received on the saidj dates the 
two said respective contracts and that she liadj their con¬ 
tents fully explained to her. The defendant admits the al¬ 
legations as to the contents of the two said agreements. 

9. Answering the ninth paragraph of the saijil Bill, the 
defendant denies the allegations set forth thereip. 

10. Answering the tenth paragraph of the said Bill, the 
defendant denies the allegations set forth therein. 

11. Answering the eleventh paragraph of the| said Bill, 
the said defendant, A. L. Broussard, admits the delivery of 
a check for $316.69 to the plaintiff, as therein set| forth, but 
denies that it was without any explanation as to the reason 
or purpose therefor, but avers that the transaction in¬ 
volving the check was fully explained by this defendant in 
detail to the plaintiff in person at or about the thud the check 
was delivered to her. 

12. Answering the twelfth paragraph of the saifl Bill, the 
said defendant admits the writing of a letter b\j attorney 
in her behalf, as therein set forth, without, howevpr, admit¬ 
ting any of the statements contained in said letter. 

16 13. Further answering the said Bill, thcj said de¬ 

fendant avers that after entering into the 'aforesaid 
contracts with the Upper Ashburton Realty Comjpany, the 
said plaintiff did not object to the terms thereof, ajnd it was 
not until after the receipt of a letter from her attorney 
dated the 9th day of September, 1932, that this defendant 
was advised of her desire to rescind the contracts; and in 
pursuance of the representation to the plaintiff, hereinbe¬ 
fore set forth, the said A. L. Broussard, acting in jthe name 
of the Manhattan Beach Company, resold certain cjf the lots 
for which the plaintiff had entered into a contract of sale 
with the Upper Ashburton Realty Company, Ind., at and 
for a net profit to the plaintiff of $255.63 on each lot, of 
which net profit $105.63 each was paid in cash and the bal¬ 
ance was in deferred payments to be credited to tilie plain¬ 
tiff; and the profits on these three lots were the j amounts 
that made up the total amount of $316.89 referred 1 ,to in the 
eleventh paragraph of the plaintiff’s Bill; that] the re¬ 
mainder of the lots which the said plaintiff had contracted 
to buy at Manhattan Beach from the Upper Ajshburton 
Realty Company could have been sold by this defendant at 
ap rofit equally large on each lot, but after the receibt of the 
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said letter of September 9, 1932, hereinbefore referred to, 
the said defendant was unwilling: to make sales of the said 
lots which the plaintiff had contracted to buy in view of 
her refusal to carry through the contract, as this defendant 
was not sure, in the event the lots were sold, whether under 
the circumstances the profits would belong to the plaintiff 
or to whom the profits would belong. It was her refusal to 
carry through the transaction that has prevented the sale of 
additional lots belonging to her at a price that would have 
been sufficient to have given her a substantial profit and 
taken care of the amount of the deferred payments 
17 on her contracts of sale. 

Wherefore, the defendant prays that the Bill be 
dismissed with costs. 

Respectfullv submitted, 

i ’ A. L. BROUSSARD. 

HORACE S. WHITMAN, 

Attorney for A. L. Broussard. 

District of Columbia, ss: 

A. L. Broussard, being first duly sworn on oath deposes 
and says: That he has read the foregoing petition signed 
and subscribed by him and knows the contents thereof, and 
that he verilv believes the facts stated in the answer to be 
t rue. 

A. L. BROUSSARD. 

Subscribed and sworn to before me this 26th dav of No- 
vember, 1932. 

[seal.] i MARGARET H. RAEDY, 

Notary Public, D. C. 

Answer of Ben S. Hill. 

Filed January 26, 1933. 

##:#**#* 

To the Honorable the Supreme Court of the District of Co¬ 
lumbia Holding an Equity Court: 

The answer of Ben S. Hill respectfully shows to the Court 
as follows: 

1. Answering the first paragraph of the said Bill, the 
said defendant admits the allegations therein contained. 


I 
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2. Answering the second paragraph of the sai^I Bill, the 
said defendant admits that he is a citizen of tjlie United 
States and now a resident of the District of Columbia, and 

that A. L. Broussard is also a resident of the District 

18 of Columbia, but denies that R. W. Hardison is a 
resident of the District of Columbia, and cjenies that 

R. W. Harrison, Ben S. Hill and A. L. Broussarjd are now 
doing business in the District of Columbia under! the name 
and style of the Manhattan Beach Company, but jivers that 
on the 10th day of January, 1932, the said R. W. (Harrison, 
Ben S. Hill and A. L. Broussard entered into a partnership 
agreement to operate a real estate business in the district of 
Columbia and Anne Arundel County, Maryland, junder the 
name of the Manhattan Beach Company, and that on or 
about the 23rd day of February, 1932, the said defendant, 
Ben S. Hill, with the consent of the two remainingjpartners, 
withdrew from the said partnership, and that tlje two re¬ 
maining copartners continued in the business, as aforesaid, 
operating under the name of the Manhattan Beach Com¬ 
pany; and the said defendant denies that the Ujiper Ash¬ 
burton Realty Company, Inc., is a corporation deling busi¬ 
ness in the District of Columbia; and further answering the 
said paragraph, the said defendant avers that onj the 16th 
day of January, 1932, and on the 15th day of February, 
1932, he, together with R. \V. Harrison and A. L. I^roussard 
were co-partners doing business in the District of Columbia 
under the name and stvle of the Manhattan Begcli Com- 
panv, and the Upper Ashburton Realty Company, jlnc., is a 
corporation with its office in the City of Baltimore,j where it 
transacts its business. 

3. Answering the third paragraph of the said!Bill, the 
said defendant admits the allegations therein contained. 

4. Answering the fourth paragraph of the said!Bill, the 
said defendant, Ben S. Hill, admits that R. W. Harrison 
and A. L. Broussard and this said defendant on Ithe said 
16th day of January, 1932 and on February 15, 1932, were 
doing business in the District of Columbia under file name 
and style of the Manhattan Beach Company, andj at that 
time acted as sales agents and developers for the defendant, 

the Upper Ashburton Realty Company, Inc.J but de- 

19 nies that the said copartners at all times, referred to 
in the said Bill, were doing business as aforesaid, or 

3—6516a 
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that they acted at all times therein referred to as sales 
agents and developers for the defendant, the Upper Ash¬ 
burton Realty Company, Inc., as therein set forth: and the 
said defendant, Ben S. Hill, admits during the existence of 
the partnership as herein set forth that it was a part of the 
duties of the said R. W. Harrison, A. L. Broussard and him¬ 
self, trading as' aforesaid, on behalf of the defendant, the 
Upper Ashburton Realty Company, Inc., to interview pros¬ 
pective purchasers of lots in Manhattan Beach, and that 
they undertook to negotiate the sale of lots for the purpose 
of building up a desirable beach community, but avers that 
all contracts for the sale of lots were submitted to, ap¬ 
proved and signed by the Upper Ashburton Realty Com¬ 
pany, Inc., in the State of Maryland. 

5. Answering! the fifth paragraph of the said Bill, the said 
defendant admits the allegations set forth therein. 

6. Answering the sixth paragraph of the said Bill, the 
said defendant has no personal knowledge of the facts 
therein set forth, and, therefore, denies the same. 

7. Answering the seventh paragraph of the said Bill, the 
said defendant has no personal knowledge of the facts 
therein set forth, and, therefore, denies the same. 

S. Answering the eighth paragraph of the said Bill, the 
said defendant, Ben S. Hill, denies that the plaintiff has 
since discovered what the two said agreements contained, 
but avers that she received on the said dates the two said 
respective contracts and that she had their contents fully 
explained to her. The defendant admits the allegations as 
to the contents of the two said agreements. 

9. Answering the ninth paragraph of the said Bill, 
20 the defendant denies the allegations set forth therein. 

10. Answering the tenth paragraph of the said Bill, 
the defendant denies the allegations set forth therein. 

11. Answering the eleventh paragraph of the said Bill, 
the said defendant, Ben S. Hill, has no personal knowledge 
of the facts therein set forth, and, therefore, denies the 
same. 


12. Answering the twelfth paragraph of the said Bill, the 
said defendant, Ben S. Hill, has no personal knowledge of 
the facts therein set forth, and, therefore, denies the same. 
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Wherefore, the defendant prays that the Bill dismissed 
with costs. 


Respectfully submitted, 

HORACE S. WHITMAN, 
Attorney for Ben S. Hill. 


BEN 8. HILL. 


District of Columbia, s.?: 

Ben S. Hill, being first duly sworn on oath deposes and 
says: That he has read the foregoing petition signed and 
subscribed by him and knows the contents thereof, and that 
lie verily believes the facts stated in the answer to be true. 

BEN HILL. 

Subscribed and sworn to before me this 24th day of Janu¬ 
ary, 1933. 

[seal.] MARGARET H. RAEDY, 

Notary Public, D. C 1 . 

Service of a copy hereof acknowledged this 26th day of 
January, 1933. 

LOWRY N. COE, 

Attorney for Plaintiff. 


21 Decree Pro Confesso. 

i 

Filed October 12, 1933. | 

# * * # # # * 

' j 

It appearing to the Court that service of siibpcena to 
answer was made on the defendant, Upper ^shburton 
Realty Company, a corporation, on the 13th dayi of April, 
1933, and it further appearing to the Court that piore than 
the length of time allowed under the rules of this Court 
for filing answer has elapsed and that the said defendant 
has failed to file answer or enter an appearance j herein, it 
is therefore by the Court this 12th day of October, 1933, 
Ordered that this cause be and the same herebV is taken 
as confessed by the defendant, Upper Ashburton Realty 
Company, Inc. 

F. D. LETT’S, 

Justice. 
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Motion for Leave to Amend. 
Filed February 15, 1935 


Now comes the plaintiff by her attorney and moves the 
Court for leave to amend the bill of complaint herein in 
the following manner, that is to say: 

After the word described at the end of paragraph six on 
the third page insert the following: “That the understand¬ 
ing and agreement the plaintiff had with the said Brous¬ 
sard was that the stock would pay for the properties de¬ 
scribed as lots 1 to 10 inclusive, block X, Manhattan Beach. 

6-A. That thereafter during the month of February, 1932, 
the said Broussard did induce the plaintiff to pay him as 
agent, as aforesaid, the sum of $1,500.00 cash under the 
representation that the said sum would be the con- 
22 side ration in full for all of block Z, to be made into 
10 lots, Manhattan Beach; that the said sum was 
paid with the understanding and under the representation 
that the same constituted the entire purchase price of the 
said lots, and under the further representation that the 
lots would be resold by the defendants at a profit. 

Add after the word company on the fifth line of para¬ 
graph nine thei following: “and the said sum of $1,500.00 
cash.” 

Insert between the word stock and delivered on line five 
of paragraph ten the following: “And $1,500.00 cash. 

L. X. COE, 
Attorney for Plaintiff. 

Order to Amend Bill of Com plaint. 

Filed February 15, 1935. 
##*##** 

Upon consideration of the motion of the plaintiff, it is 
bv the Court this 15th dav of Februarv, 1935: 

Ordered that the bill of complaint herein be amended as 
follows : 

After the word described at the end of paragraph six on 
the third page insert the following: “That the under- 
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standing and agreement the plaintiff had with the said 
Broussard was that the stock would pay for thie properties 
described as lots 1 to 10 inclusive, block N,j Manhattan 
Beach. ; 

6-A. That thereafter during the month of February, 1932, 
the said Broussard did induce the plaintiff to jpay him as 
agent, as aforesaid, the sum of $1,500.00 cash under the 
representation that the said sum would be the consideration 
in full for all of block Z, to be made into 10 lots, Manhat¬ 
tan Beach; that the said sum was paid with the nmderstand- 
ing and under the representation that the sijime consti¬ 
tuted the entire purchase price of the said lots, and 
23 under the further representation that the! lots would 
be resold by the defendants at a profit. | 

Add after the word company on the fifth liiie of para¬ 
graph nine the following: “and the said sum c|f $1,500.00 
cash.” 

Insert between the word stock and delivered on line five 
of paragraph ten the following: “and $1,500.00 pash.” 

F. DICKINSON LETl'TS, 

! Justice. 

I 

i 

I consent: 

HORACE S. WHITMAN, | 

At to nicy for Defendants. \ 

\ 

I 

Ansivcr of Andre L. Broussard to Amendeif Bill. 

i 

Filed February 15, 1935. j 

I 

# # * * # # j # 

To the Honorable the Supreme Court of the ijfistrict of 

Columbia Holding an Equity Court: ! 

Now comes the defendant, Andre L. Broussard, and an¬ 
swering the Amended Bill of Complaint prays) that the 
original answer therein be considered as the g n swer to 
paragraphs 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11 and 12 of the 
Amended Bill of Complaint, and that paragraph 13 of 
the answer be considered as a part of the answer to the 
Amended Bill of Complaint. | 

Answering paragraph 6-A of the said Amended Bill 
of Complaint, the defendant, Andre L. Broussard, denies 
each and every allegation therein, except that the sum of 
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Fifteen Hundred Dollars ($1,500.00) was paid to him as 
the agent of the Upper Ashburton Realty Company, Ine. 
And further answering the said paragraph 6-A of the 
Amended Bill of Complaint, the defendant, Andre L. Brous¬ 
sard, prays that the answer heretofore filed shall be taken 
and considered as an answer to the allegations of 
24 the said paragraph 6-A of the Amended Bill of Com¬ 
plaint. 

Wherefore the defendant prays that the Amended Bill 
of Complaint be dismissed with costs. 

AXDRE L. BROUSSARD. 


I consent to filing. 

LOWRY X. COE, 

Atty. for PItf. 

HORACE S. WHITMAX, 

Attorney for Andre L. Broussard. 

District of Columbia, 

I lierebv certify that before me the subscriber, a Notary 
Public in and for the District of Columbia, personally ap¬ 
peared Andre L. Broussard and made oath in due form of 
law that the matters and facts set forth in the foregoing 
Answer to the Amended Bill of Complaint are true. 

As witness mv hand and notarial seal this 14th dav of 

« •> 

February, 1935. 

£ SEAL. J MARGARET H. RAEDY, 

Notary Public , D. C. 

Answer of Ben S. Hill to Amended Bill. 

Filed February 15,1935. 


To the Honorable the Supreme Court of the District of 
Columbia Holding an Equity Court: 

Xow comes the defendant, Ben S. Hill, and aswering the 
plaintiff’s Amended Bill of Complaint, prays that the an¬ 
swer filed to the original Bill of Complaint shall be taken 
and considered as an answer to the Bill of Complaint as 
amended, except as to paragraph 6-A of the amendments. 
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Answering paragraph G-A, the said Beji S. Hill has 
25 no personal knowledge of the facts therein set forth 
and, therefore, denies the same. 

Wherefore the defendant prays that the Amehded Bill of 
Complaint be dismissed with costs. 

Respectfully submitted, 

BEN !S. HILL. 

HORACE S. WHITMAN, j 

Attorney for Ben S. Hill. 


I consent to filing. 

LOWRY N. COE, 

A tty. for Pltf. 


District of Columbia, ss : 

j 

I hereby certify that before me the subscribe^, a Notary 
Public in and for the District of Columbia, personally ap¬ 
peared Ben S. Hill and made oath in due form of law that 
the matters and facts set forth in the foregoingiAnswer to 
the Amended Bill of Complaint are true. 

As witness my hand and notarial seal this 114th day of 
February, 1935. 

[seal.] MARGARET H. RAEjDY, 

Notary Public, D. C. 

Findings of Fact. 

Filed March 12, 1935. 

I 

i 

# # # # # # j # 

I 

1. Sometime prior to January 16, 1932, thel plaintiff, 
Eleanor Marston, a lady of more than seventy years of 
age, became acquainted with A. L. Broussard, <j>ne of the 
defendants in the above cause, and a Mrs. Landi|*y, a sales 
agent or an employee of the defendants, Brousteard, Hill 
and Harrison. 

2. The defendants, Ben S. Hill and A. L. Broqssard, to¬ 

gether with one R. W. Harrison, who has never been 
26 served in this cause, about December 1931 \bere part¬ 
ners, trading as the Manhattan Beach Company, 
maintaining an office at 1410 H. St. N. W., in the District of 
Columbia. 
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3. The said defendants were engaged in business at the 
said time as developers and sales agents for certain shore 
property owned by the defendant, The Upper Ashburton 
Realty Company, Inc., at a place known as Manhattan 
Beach, on the Chesapeake Bay, a few miles north of An¬ 
napolis, Maryland. The Manhattan Beach Company had 
an arrangement with the Upper Ashburton Realty Com¬ 
pany, whereby the Manhattan Beach Company would pay 
the expenses of promotion of sales, would sell the lots of 
the Upper Ashburton Realty Company, Inc., and the net re- 
cepits would be divided equally between the Upper Ash¬ 
burton Realty Company, Inc., and the partnership com¬ 
posed of Harrison, Hill and Broussard, trading as the Man¬ 
hattan Beach Company. 

4. The defendant, Broussard, and Mrs. Landry for more 
than a month prior to January 16, 1932, manifested a 
friendly interest in the plaintiff, Eleanor Marston, came to 
visit her at her apartment; Mrs. Landry took Miss Marston 
on automobile rides, and Miss Marston, the plaintiff, came 
to consider her and Mr. Broussard good friends; she dis¬ 
cussed her personal affairs with the defendant, Broussard, 
and sought and received his advice; that one of the things 
she discussed with Broussard was the fact that she was con¬ 
siderably worried because 83 shares of capital stock of the 
Capital Traction Company, which she had purchased at a 
price in excess of $7,000.00, was depreciating in value and 
causing her great loss; the plaintiff sought the advice of the 
defendant, Broussard, with reference to the said stock con¬ 
sidering him not only a friend but a man engaged in busi¬ 
ness, whereupon he induced her upon the false representa¬ 
tion that he would recoup the loss which she had sustained 

by reason of the depreciation in value of her stock 
27 to turn over to him the said 83 shares of the Capital 

Traction stock, and he, the said defendant Broussard, 
thereupon agreed and represented that he would resell the 
said lots and thereby recoup the plaintiff's losses on the 
stock. 

5. A contract was presented the plaintiff at the office of 
the Manhattan Beach Company, dated January 16, 1932, by 
the defendant Broussard, which the plaintiff understood 
was a contract containing the oral agreement theretofore 
entered into. The defendants led the plaintiff to believe 
that they would take her 83 shares of Capital Traction 
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stock at a valuation of $1500.00 in full payment fj>r ten lots, 
known as lots 1 to 10 inclusive, block N, Manhattan Beach. 

6. Shortly thereafter the defendant, Broussard, induced 
the plaintiff to pay to him the sum of $1,500.00 cajsh as pay¬ 
ment for ten other lots known as lots 1 to 10 inclusive, Block 
Z, Manhattan Beach, under the representation ^nd agree¬ 
ment that he would resell the said lots for her tit a great 
profit; the said sum of money was paid by the plaintiff to 
the said defendants, and on or about February lo, 1932, the 
plaintiff signed a second contract, believing thajt she was 
signing an agreement carrying into effect her understand¬ 
ing and agreement with the defendant, Broussard, namely 
that $1500.00 was to pay in full for the said loti and that 
the defendants would resell the same at a substantial profit. 

7. The plaintiff, reposing confidence in the defendant, 

Broussard, did not read either of the said contrac|s, relying 
on her friendship for the said defendant, Broussard, con¬ 
sidering him her friend and adviser and therefore did not 
take the precautions that she probably would otherwise 
have taken to protect herself. | 

8. Instead of the contracts providing that thje Capital 

Traction stock and the $1500.00 paid in cash consti- 
28 tuted the full consideration, the contracts! provided 
for certain deferred payments, wherein the? plaintiff 
obligated herself to the amount of $S000.00 for the! said lots. 
The agreements signed are as follows: 

Note.—Real estate contracts hereto annexed ^re same 
as those found at pages 8 and 9 of this transcript. 

9. The plaintiff, a few months later, had her suspicions 
aroused and examined the contracts, whereupon sl^e learned 
for the first time that the papers signed by her (provided 
for deferred payments. Whereupon she immediately com¬ 
municated with the defendant, Broussard, ancl remon¬ 
strated. 

10. Thereafter about July 1932, the plaintiff | received 
from the defendants, the Manhattan Beach Company, a 
check for $316.89; she demanded an explanation as to what 
the check represented and was informed that three of her 
lots had been sold, and that the check represented cash 
payment of $325.00 on each of the three sales, less! commis¬ 
sion on the total sale price of 22^2%, netting lief $105.63 

4—6516a i 
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out of the $325.00, received by the defendants on each sale. 

11. The market value of the Capital Traction stock at 
the time the same was turned over to the defendants was 
$20.00 per share or $1,660.00 for the 85 shares. Out of this 
sum the defendants paid $192.00 as commission for the sale 
of the said stock, paid personally to the defendant, Brous¬ 
sard, as commission on the sale $450.00 cash, paid the sum 
of $45.00 to the defendant, the Upper Ashburton Realty Co., 
and the partnership composed of the defendants, Harrison, 
Hill and Broussard, trading* as the Manhattan Beach Com¬ 
pany, received the balance. 

12. Of the $1,500.00 cash payment, the defendant, Brous¬ 
sard, received a cash commission of $450.00. The entire 

balance with the exception of $75.00 paid to the de- 
29 fendant, the Upper Ashburton Realty Company, was 
retained by the partnership composed of the three 
defendants operating as the Manhattan Beach Company. 

15. The Manhattan Beach Company started doing busi¬ 
ness during December 1951, and had not made anv sales of 
lots up to the time the plaintiff turned her Capital Traction 
stock over to them. This was the first sale. 

14. The defendant, Broussard, did not reveal to the plain¬ 
tiff the fact that the defendants, Broussard, Hill and Harri¬ 


son, were to receive one half of the value of her Capital 
Traction stock and one half of her cash, nor that thev had 


retained and received the entire sums paid by her with the 
exception of the payments of $45.00 and $75.00 to the Upper 
Ashburton Realty Company; nor did they reveal to the 
plaintiff that this was the first sale that they had made of 
the property at Manhattan Beach, but led her to believe 
that other properties had been sold and that she was mak¬ 
ing an unusual and exceptional investment; nor did the de¬ 
fendant, Broussard, reveal that he was to receive as per¬ 
sonal commission $450.00 out of the value of the Capital 
Traction stock and $450.00 personal commission out of the 
payment of $1,500.00: the defendants did not reveal that 
they planned to charge a rate of 22 \^% commission on 
resales; that the plaintiff relied on the advice and repre¬ 
sentations of the defendant Broussard, treating him as 
her confidential adviser. 


15. That after discovery of the fraud practiced upon her, 
the plaintiff notified the defendants of her election to re¬ 
scind the contracts, and demanded restoration to her of 
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the moneys paid; that she cashed the check for $f>16.S9 and 
notified the defendants that she was crediting tlije same on 
the amount which she claimed as refund of the qonsidera- 
tion for the said contracts. 

16. That at the time each written contract wps signed, 
there were in existence oral contracts bejtween the 

30 parties wherein the defendant, Broussard^ acting in 
behalf of the Manhattan Beach Company, and by rea¬ 
son of that company’s arrangement with the Uppdr Ashbur¬ 
ton Realty Company, undertook to act as the plaintiff’s 
agent for the resale of the properties; that the ofal under¬ 
standing was the inducement to the plaintiff to execute the 
written contracts and to turn over to the defendants her 
Capital Traction stock and $1,500.00 cash; that iJl position 
of trust and confidence existed between the plaintiff and 
the defendant, Broussard, acting in behalf of thd Manhat¬ 
tan Beach Company and the Upper Ashburton Realty Com¬ 
pany: that the position of trust and confidence Continued 
throughout the making and execution of the said Contracts. 

17. That the defendant, Hill, was a partner with Brous¬ 
sard and knew about the transaction when it whs closed. 

! 

Conclusion of Law and Opinion. 


I find for the plaintiff upon the issues of the! case. I 
am convinced from tlie evidence that she was willfullv mis- 
led bv the defendant Broussard and that his conduct and 
his plan of entreating her into an arrangement fqr the re- 
sale of the lots to recou]) the loss she had sustained on her 
Capital Traction stock had the effect to disarm hpr to the 
point that she regarded him as her confidential agent, which 
perhaps in a way explains and perhaps excuses her from 
the care that she ordinarily would be required to take in 
the examination of the contract she had signed. 

The case depends somewhat on the issue of credibility 
between her, on one side and Broussard and Mrs.(Landry, 
on the other. As to that issue of credibility, I find Jhe issue 
in favor of the plaintiff. This means, I assume 
contract should be cancelled, null and void, and 

should recover the proceeds of the sale of th<j Capital 
31 Traction stock and the $1500.00 check which ^he gave 
in payment on the second contract, less the! amount 
of the check which she received of apnro.simatelv $316.00. 

F. DICKINSON LETTS, 

J ustice. 


that the 
that she 
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The defendants Ben S. Hill and Andre L. Broussard by 
their attorney hereby object and except to the foregoing 
finding of fact and conclusion of law for the reason that 
the finding- of fact are not in accordance with the evidence 
in the case, and the court fails to find material and relevant 
facts duly proven, and do not justify the conclusion of law. 

HORACE S. WHITMAN, 

Attorney. 

Order Amending Bill of Complaint. 

Filed March 12, 1935 


Upon the consideration of the oral motion of the plaintiff 
for leave to amend the bill of complaint filed herein, it is 
bv the Court this 12th dav of March, 1935: 

Ordered that the bill of complaint herein be, and the 
same hereby is, amended so as to make the fourth prayer 
on the 6th page of the bill of complaint read as follows, 
instead of as contained in said bill: 

“That the Court decree that the plaintiff recover from 
the defendants the difference between the value of the Cap¬ 
ital Traction Stock delivered by the plaintiff to the defend¬ 
ants as consideration for her supposed contract dated Jan¬ 
uary 16, 1932, and the amount of the payment of the de¬ 
fendants, R. W. Harrison, Ben S. Hill, and A. L. Brous¬ 
sard, trading as the Manhattan Beach Company, to the 
plaintiff in the sum of $316.89, and that the plaintiff recover 
further the sum of $1,500.00 cash paid under the supposed 
contract dated February 15,1932, and that the plaintiff have 
execution thereon as at law.” 

F. DICKINSON LETTS, 

Justice. 


32 Objection and exception. 

H. S. WHITMAN, 

Atty. for Ben. S. Hill and 
Andre L. Broussard. 


I 
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Fin-al Decree. 
Filed March 12, 1935. 


This cause came on to be heard at this term; and there¬ 
upon, upon consideration thereof, it is this 12th day of 
March, 1935, ! 

Adjudged, ordered and decreed as follows: 

1. That the decree pro confesso heretofore entered 

against the defendant, The Upper Ashburton Realty Com¬ 
pany, Inc., be and the same hereby is made absolute and 
finai. | 

2. That the contracts between the defendant, ^he Upper 
Ashburton Company, Inc., vendor, and the plairitiff, Elea¬ 
nor Marston, vendee, and the Manhattan Beach 'Company, 
dated January 16, 1932 and February 15, 1932, wherein the 
plaintiff Eleanor Marston agreed to purchase frdm the de¬ 
fendant, The Upper Ashburton Realty Company, Inc., cer¬ 
tain real estate in Anne Arundel County, Maryland, known 
as lots 1 to 10 inclusive, Block N, Manhattan Ileach, and 
all of Block Z, Manhattan Beach, unrestricted as to busi¬ 
ness, to be redivided into lots 1 to 10, be and th<^ said con¬ 
tracts hereby are declared to be null and void. 

* 

3. That the plaintiff have and recover from tlje defend¬ 
ants, The Upper Ashburton Realty Company, Iijic., a cor¬ 
poration, A. L. Broussard and Ben S. Hill, the sum of 

1 16, 1932, 
credit of 


$3,160.00 with interest on $1,660.00 from January 
and on $1,500.00 from February 15, 1932, less 
$316.89 received July 30, 1932, and that the plaintiff have 
execution thereon as at law. 

4. That the plaintiff recover of the defendants and 
33 each of them the taxable costs in this cause; 

F. DICKINSON LETTS, 

justice. 

From the aforegoing decree the defendants Be^i. S. Hill 
and Andre L. Broussard note an appeal in open| Court to 
the U. S. Court of Appeals for the District of Columbia. 
The undertaking for costs is hereby fixed at $100 yith leave 
to deposit $50 cash in lieu thereof. 

F. DICKINSON LETtS, 

Justice. 
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Memoranda. 

March 20, 1035—Time to file Statement of Evidence ex¬ 
tended to April 11, 1935. 

March 30, 1935—$50 deposit in lieu of bond on appeal. 
April 10, 1935—Statement of Evidence and Notice filed. 

34 Assignment of Errors. 

Filed April 10, 1935. 

***#•*# 


The Court erred: 


(1) In permitting the plaintiff to testify whether she 
understood that i she was to make any deferred payments. 

(2) In granting the plaintiff’s motion to strike out the 
testimony of Ben S. Hill that $500.00 was a fair value for 
the lots. 

(3) In granting the plaintiff’s motion to strike out the 

testimonv of Ben S. Hill that twentv-two and a half 
* » 

(22VL'%) percent commission was a fair commission on the 


resale of lots. 

(4) In finding that the defendants, Broussard and Hill, 
or either of them, made any false representations to the 
plaintiff to induce her to turn over her Capital Traction 
stock, or to enter into any agreement to resell lots for her 
to recoup her losses. 

(5) In finding that the defendants led the plaintiff to be¬ 
lieve that they would take the plaintiff’s eighty-three shares 
of Capital Traction stock in full payment for ten lots in 
Block “X”, Manhattan Beach. 

(fi>) In finding that the defendant, Broussard, induced 
the plaintiff to pay him $1,500.00 cash as payment for ten 
lots in Block “Z”, Manhattan Beach, or that the 
35 plaintiff signed a second contract, believing that she 
was signing a contract whereby the $1,500.00 was in 
full payment for the lots. 

(7) In finding that the plaintiff reposed confidence in 
Broussard, and that she did not read either of the said con¬ 
tracts, or that she considered him her friend and adviser 
and, therefore, did not take the precautions she would prob¬ 
ably otherwise have taken to protect herself. 

(8) In findingithat a few months later the plaintiff had 
her suspicions aroused and examined the contract signed 




31 



BEX S. HILL ET AL. VS. ELEAXOR MARSTOX. 


by her and thereupon learned for the first tirtie that the 
contract provided for deferred payments, or that she there¬ 
upon corresponded with defendant, Broussard, £nd remon¬ 
strated. i 


(9) In finding* that the plaintiff relied on the 'advice and 

representations of the defendant, Broussard, trieating him 
as her confidential adviser. j 

(10) In finding that the defendants, or any of them, prac¬ 
ticed any fraud upon the plaintiff. j 

(11) In finding that the defendant, Broussard^ on behalf 

of the Manhattan Beach Company, by reason of'that Com¬ 
pany’s arrangements with the Upper Ashburtjon Realty 
Company, undertook to act as plaintiff’s agents to resell 
the property. ; 

(12) In finding that a position of trust and confidence ex¬ 
isted at any time between the plaintiff and the defendant, 
Broussard. 


(13) In finding that the defendant, Hill, knewlabout the 

transaction when closed. j 

(14) In not.dismissing the Bill of Complaint. | 

(15) In not holding that the defendants, Hill ajid Brous¬ 
sard, as agents, were not liable. j 

36 (16) In not holding that the plaintiff wjas bound 

by the terms of the written contracts entered into 
by her with the Upper Ashburton Realty Company, Inc. 

(17) In not holding that the plaintiff had failed to act 

promptly in seeking to cancel the contracts and wijis not en¬ 
titled to equitable relief. j 

(18) In not holding that the proof offered by the plaintiff 
was not sufficient or of a character to justify a cancellation 
of the contracts either for fraud or mistake. 

(19) In not holding that fraud was not eithei* alleged 

or proven by the plaintiff. | 

(20) In not holding that the plaintiff in entering into a 
contract with defendant, Broussard, the vendor’s agent, to 
resell the lots for her at a large profit had entered into a 
contract contra homos mores and that she could, therefore, 
not seek the aid of equity. 

(21) In not holding that if any of the representations 
made by any of the defendants were false, such we|*e repre¬ 
sentations of acts to be performed in the future,! and an 
action to rescind for such fraud could not be maintained. 

(22) In entering the decree for the plaintiff. j 


i 
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(23) In allowing plaintiff’s oral motion on the 12th day 
of March, 1935, to amend the Bill of Complaint and pass¬ 
ing order to that effect. 

HORACE S. WHITMAN, 
Attorney for Defend ants-Appellants. 

Service of the aforegoing Assignment of Errors is hereby 
acknowledged this 10 dav of April, 1935. 

LOWRY N. COE,* 

Attorney for Plaintiff-Appellee. 

37 Supreme Court of the District of Columbia. 

Monday, June 10, 1935. 

The Court resumes its sessions pursuant to adjourn¬ 
ments, the Justices sitting in Equity, presiding. 


The Statement of Evidence filed herein contains the sub¬ 
stance of all the evidence given at the hearing of this cause, 
and each of the exceptions stated to have been taken by the 

attorney for the defendants were so taken, and were dulv 
* ' * 

allowed and noted by the Court, and in order that each 
and every thereof may be preserved and made of record 
this Statement of Evidence is duly stated, approved and 
signed, and ordered to be made of record in the above en¬ 
titled cause this 10th dav of June, 1935. 

F. DICKINSON LETTS, 

Justice. 



* 


Designation of Record. 

Filed April 10, 1935. 

* # # * • 


Now come Ben S. Hill and Andre L. Broussard, appel¬ 
lants in the above-entitled cause, and designate the parts 
of the record which they desire to have included in the tran¬ 
script, said parts being considered sufficient for the de¬ 
termination of the questions raised on appeal, namely: 

(1) Bill of Complaint with Exhibits U A” and “B”. 

(2) Answer of Andre L. Broussard. 

(3) Answer of Ben S. Hill. 
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(4) Decree pro confesso as to the Upper! Ashburton 

Realty Company, Inc., October 12, 1933. I 

(5) Plaintiff’s Motion for Leave to Amend ijsill of Com¬ 
plaint filed February 15, 1935. i 

(6) Order of Court amending- Bill of Complaijit filed Feb¬ 
ruary 15, 1935, and consent of defendant’p Attorney 
thereto. 

(7) Answer of Andre L. Broussard to Amended Bill of 
Complaint. 

(8) Answer of Ben S. Hill to Amended Bill of| Complaint. 

(9) Findings of fact, conclusion of hjiw, opinion 

39 of the Court, and defendants’ exceptions thereto. 

(10) Order of Court amending Bill of' Complaint, 

and defendants’ objection and exception thereto, filed 
March 12, 1935. j 

(11) Final Decree herein filed March 12, 1935^ 

(12) Memorandum and notation of appeal in dpen Court, 
and Order fixing the undertaking of cost at $100.00 with 
leave to deposit $50.00 cash in lieu thereof. 

(13) Memorandum showing deposit of $50.0C| in lieu of 
bond for costs on appeal. 

(14) Memorandum showing filing of Statement of Evi¬ 
dence. 

(15) Statement of Evidence. 

(16) Assignment of Errors. | 

(17) Designation of Record. 

HORACE S. WHITMAN, 
Attorney for Defendants-Appellants. 

Service of copy of the aforegoing Designation of Record 
is herebv acknowledged this 10 dav of April, 1935. 
LOWRY N. COE, 

1 i 

Attorney for Plaintiff-Appellee. | 

40 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme! Court of 
the District of Columbia, hereby certify the [foregoing 
pages numbered from 1 to 39, both inclusive, to be a true 
and correct transcript of the record according to directions 


5—6516a 
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of counsel herein filed, copy of which is made part of this 
transcript, in cause Xo. 54992 in Equity, wherein Eleanor 
Marston is Plaintiff and R. W. Harrison et ah, are Defend¬ 
ants, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 19th day of June, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

41 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity X~o. 54,992. 

Eleanor Marston, Plaintiff, 
vs. 

R. W. Harrison, Ben S. Hill, A. L. Broussard, The Man¬ 
hattan Beach Company and The Upper Asburton Realty 

Company, Inc., Defendants. 

Statement of Evidence. 

At the hearing of the above entitled cause on Friday, 

February 15, 1935, before Mr. Justice Letts, the following 

proceedings were had, evidence offered and given, rulings 

made by the Court, and exceptions taken by the defendants, 

and noted bv the Court. 

* 

Thereupon, to maintain the issues on their part joined, 
tlie plaintiff produced as a witness, Gertrude Padgett, of 
lawful age, who being duly sworn, on direct examination 
testified in substance as follows: 

That she was in the employ of Mr. Coe, attorney for the 
plaintiff, in July, 1932, and being handed a paper purport¬ 
ing to be a carbon copy of a letter, later admitted in evi¬ 
dence as Plaintiff’s Exhibit Xo. 4, she testified that she 
wrote it, and she identified it by her initials; that the origi¬ 
nal of the letter went into the mail in the usual course of 
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I 

I 

business, and was dictated to her by Mr. Croi^ielin, a part¬ 
ner of the firm of Cromelin and Laws; and if an answer 
had been received in due course of business ijt would have 
come to her; that she had examined the filet to find out 
if the answer had been made to that letter, or knotlier later 
introduced in evidence as Plaintiff’s Exhibit! No. 5, and 
there was no answer. ! 


Whereupon the attorney for the plaintiff reserved offer¬ 
ing of the copy in evidence for the time being. | 

I 

There being no cross-examination of this jwitness she 
was thereupon excused. | 


Whereupon Eleanor Marston, the plaintiff,! was called 
as a witness on her own behalf, and, j being duly 
42 sworn, testified in substance as follows: 

That she was the plaintiff in the case, and tlie lady who 
had some dealings with the Manhattan Bead} Company, 
and she was acquainted with the defendants, Mr. Brous¬ 
sard and Mr. Hill. She became acquainted! with Mr. 
Broussard, she thought, in 1931, when he was with Selby- 
on-the-Bay people. A friend of hers took her down there; 
the friend had bought a lot and Mr. Broussard, sjlie thought, 
was the financial man for the Selby-on-the-Bay beople, and 
she decided to get a lot next to the lot of her friend, and 
she was taken to Mr. Broussard and that is whejre she met 
him bv Selby-on-the-Bav, and she then bought !one lot by 

» V %/ 7 O I •/ 


Selby-on-the-Bav. j 

Asked what her relationship was with Mr. Brbussard af¬ 
ter that time, she further testified they were very kind to 
her and paid a great deal of attention to her. I|e was her 
sister’s agent, and visited her at her house frequently; the 
purpose of the visits was that they just appeared to be 
friendship at the time—interest in her affairs. 1 He knew 
she had no man and familv, and she really felt that he had 
a brother interest in her, and certainly considered him a 
good friend of hers and a man of business ability. It was 
not so much Mr. Broussard who paid the friendly visits as 
it was his sister-in-law who had the machine, and she used 
to take them out. They would go and get the children, his 
girls, and she would go and get them from school,!then they 
would have a drive. Sometimes they would take }he plain¬ 
tiff’s sister out, and Mr. Broussard did not pa\ + her any 
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friendly visits particularly. He would come when there 

was some business. She further testified that she talked 

over her financial affairs with him—she hadn't anv financial 

* 

affairs to talk of, but she had already explained that they 
tried to get her to exchange the stock when she was with 
Selby-on-the-Bay people. In her conversations with him 
about the stock, she understood—he represented to 

43 her that stock was something that a woman should 
never fool with, and that land was something you 

could depend upon. Land would not run away, and that 
these lots would be profitable. Of course, when he came to 
see her for the Manhattan he said he was now in a position 
to put her on the ground floor of a good investment; that 
he had not been able to while he was with the Selby people 
because he was a mere representative and not a salesman. 
She told him about the purchase by her of the Capital Trac¬ 
tion stock and the conditions and he knew that she was verv 

V 

much worried about the Capital Traction and it was going 
down and down and she was just afraid that it would be 
reduced to nothing. 

She further testified that she thought she bought Capital 
Traction stock at about 83 and it amounted to over $7,- 
000.00. She could not tell the approximate date of the 
purchase. She did know the dividend when she bought it. 
It was recommended by the bank. The dividend was 7%, 
and she knew she got only one dividend at that rate; the 
next was 6%, and then it kept going down. She did not 
remember the date; it might have been 1930 or 1929. She 
wished she had thought to look it up. She did not just 
remember the conversation she had with Mr. Broussard 
about it, except that it would be a very good investment and 
would restore to her what she had lost with the Capital 
Traction; the lots were in the most desirable position on 
the beach. She thought the conversation took place at her 
home—it might have been at the office on H. Street, but she 
thought it was—she didn’t really remember—indeed she 
didn’t. lie proposed to restore this money to her by selling 
her these lots and reselling them—sell them again for such 
a profit that her Capital Traction stock value would be re¬ 
stored to her; that was her understanding of it; that was 
the difference between the amount she paid and the 

44 value at that time. He proposed to sell her ten lots 
in that lot. There were ten lots; she didn’t just know 
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the location, but they were near the pavilion an|l supposed 
to be the most desirable at Manhattan Beach on Sthe Chesa¬ 
peake Bay, somewhere near Annapolis, in Anne x\rundel 
County, Maryland; it was part of what was called Crystal 
Beach. 

"When asked what she and Mr. Broussard agreed with 
respect to the payment for the lots, she testifiejd that she 
understood that the Capital Traction stock wa$ full pay¬ 
ment for lots. She cannot recall what he did say and what 
she did sav. 

She further testified that the agreement with Mr. Brous¬ 
sard when she turned the stock over to him, it wjas in pay¬ 
ment for these lots—those ten lots—that was all, and that 
they were to be resold and make her back enough to pay 
back enough for what she had lost for the Capital) Traction; 
that was her understanding. She didn’t examine it enough; 
she didn’t think of it enough; she thought it was a good 
friend and that — did understand. She didn’t kpow. She 
is onlv seventv vears old. 

She further testified that she had another agreement with 
him with respect to some shore lots. She really jdidn’t ex¬ 
amine that contract; she simply put it away in a !<afe place, 
and this other one contained a lot on the State rbad, which 
would be valuable for a gasoline station. J 

The Court: Are you asking to rescind two contracts? 

Mr. Coe: We are asking to rescind two contracts; they 
are a month apart. 


The witness thereupon continued, and testified that it 
was in such a good location they felt sure—and shb believed 
they felt sure—that the lots could be resold to tjie Stand¬ 
ard Oil people for $3,000.00. Her agreement with [them and 
with respect to the purchase of these lots—well, if they 
would resell them for her—and there were lots]—for the 
gasoline station. She was to pay $1,500.00 for them, 
45 which she did. She drew out the money jand paid 
them $1,500.00 cash. She can identify tlieie lots at 
Manhattan Beach as being down near the State rpad; that 
is all she knew. They were right near the entrance to and 
in the same community where the other lots were, but not 
very near each other. She did not have her b&nk book 
showing the withdrawal of that money with her. 
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The witness was shown a paper writing, and the follow¬ 
ing question was asked: 

Q. (Interposing:) Do you know what that paper is? A. 
Well, I see what it is here (indicating). 

Q. Have you ever seen it before? A. I don’t know. 

Q. Don't you know that that’paper was turned over to 
me by you? A. But it says “part purchase”. 

Q. Did you read that at any time? A. I must have. 

Q. Where did you get that paper? A. I must have got 
it from him. 

Q. All right; I will take that back. 

The witness continued, addressing “Mr. Coe, your 

Honor": When she finallv discovered what—when she 

finallv discovered what—when she finallv reallv tried to 
* * 

get an understanding of the contract, she went to the 
office and asked them please to give her a proper under¬ 
standing of the contract. She was in a panic, and never 
got any proper satisfaction out of them. She was so panic 
stricken, and became such a nervous wreck that her doctor 
told her to put everything out of her mind, and unfor- 
tunatelv- 


The witness \\ J as again shown two papers that purport 
to be contracts. She testified that she could read those 
papers; she knew they were contracts, yes. They looked 
awfullv involved to her, and her signature was on both of 

» 7 V ' 


those papers. They were signed at different times. 
46 She further testified with regard to the signing 

of the first of the two papers, January 16, 1932, she 
was at the office and Mr. Hill sat on the other side of the 
desk from her when she signed, and she didn’t look at 
the contract, she is ashamed to sav. She didn't read the 
contract and she remembered at the time—she afterwards 
asked Mr. Broussard what it meant—but Mr. Hill, cer- 
tainlv in her hearing, said “It’s a dirtv trick.” She asked 
Mr. Broussard what that meant. He said it was just a 
joke. She didn’t know whether it was on her or what, but 
she certainlv heard him sav that. There was nothing said 
to her at the time the first of the contracts was presented 
that caused her to sign the paper. She was congratulated, 
she thinks, for having made such a good deal. She did not 
read either of the contracts. She did not read them prop¬ 
erly at all; she did not read them with any understanding. 
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She further testified that she really could njot remem¬ 
ber what occurred on the occasion of signing the second 
contract of February, the following month. She thinks that 
took place at her house, but she cannot remenjiber. She 
was asked the following question and answered :j 

Q. Did you read that contract? A. Evidentljy not. 

She further testified that the contract was notj explained 
to her—was not read to her; she didn’t remember its being 
read to her at all. She certainly did not understand the 
contract. She never agreed to make any deferred pay¬ 
ments, or any payments other than the $1,500 ca^li and the 
stock that she turned over to them. I 

i 

i 

Thereupon the witness was asked: 

i 

Q. Did you ever understand- ! 

Mr. Whitman (interposing): One moment. I! object to 
what she understood; let her say what she said, j 

^ I 

Thereupon an ensued argument by Mr. Coe as to 
47 the admissibility of the witness’ understanding of 
the transaction followed: j 

The Court: I think she may answer the question. 

Mr. Whitman: Exception, please. 

The Court: Yes. i 

i 

Bv Mr. Coe: 

Q. Did you ever understand that you were to piake any 
.payment other than that? 

Whereupon the witness stated, No, sir; she did not. 
When she got some understanding of it—that is When she 
went to Mr. Broussard to ask him to give her—to please 
explain the contract to her—after the second contract— 
she is sure that it was some time after—she doesn’jt remem- 
,ber just when. She doesn’t keep a diary. She tried to 
look it up in the little book she had but could ndt find it. 
She went to see him the second time for an explanation of 
the contract, because she then saw what it was—t^iat there 
was some other payments, and he told her at that jtime she 
needn’t bother at all—there was nothing—she Wouldn’t 
have anything else to pay—and she realized, he thought, 
she would not have, because they would take it but from 
the sale of the lots, and she would not have any! further 
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payments to make of any other kind but what she would 
get from the lots. She thinks she remembers the dates 
on these contracts, and the dates she signed these papers. 


Thereupon the plaintiff offered in evidence the two con¬ 
tracts which were the same as the Exhibits 44 A” and 44 B” 
attached to and made a part of the Bill of Complaint, 
and marked respectively Plaintiff’s Exhibits Xos. 1 and 
2, and also a receipt from the defendants for 83 shares 
of Capital Traction stock, which was marked Plaintiff’s 
Exhibit Xo. 3. 


Thereupon the witness further testified that she received 
a check from Mr. Broussard for $316.00. She did not re¬ 
member the date. It seems to her that when she first went 
to Mr. Cromelin she had received this check; she 
48 does not think that she received a letter with the 
check; she thinks it reached her by mail, and when 
she went to find out what it was she found it was her share 
for the sale of the three lots. She asked Mr. Broussard 
what it was for; she did not cash it because—she did not 
know whether it was before that that Mrs. Haines had told 
her that she had seen three lots sold, but, at any rate, the 
plaintiff asked what the $316.00 was for. She had no ex¬ 
planation before the time she talked to Mr. Coe about it. 

The plaintiff thereupon offered in evidence as Plaintiff’s 
Exhibit Xo. 4 and read the following letter: 


44 July 22, 1932. 

“Manhattan Beach Company, 

1410 H Street, X T . W., 

Washington, D. C. 

44 Attention: Mr. R. L. Broussard. 


44 Dear Sir: 

“Miss Eleanor Marston has consulted us with reference 
to two contracts dated January 15, 1932, and February 15, 
1932, apparently signed by her as vendee with the Upper 
Ashburton Realty Company, Inc., as vendor, and marked 
4 Approved Manhattan Beach Company.’ In each of these 
contracts the vendee purports to agree to purchase certain 
lots at Manhattan Beach, therein described, and to pay a 
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further considerable amount as the purchase price. Miss 
Marston informs us that this matter was misrepresented 
to her, and that in neither instance would she understand 
that she would be required or that she had obligated her¬ 
self to make further payments in cash. 

“At the same time, Miss Marston has turned! over to us 
your uncashed check in the sum of $316.89, payable 
49 to her order, which was turned over jto her on 
Wednesday, July 20, 1932. She seems jto be con¬ 
fused as to just what this check represents. 

“Please advise us your understanding of this transaction, 
and send statement as to what the check represents and the 
account it purports to be credited to. 

“Awaiting your reply, we are 

“Very truly vours, ! 

CROMELIN & | LAWS, 
By-.” J 

Thereupon the plaintiff offered in evidence as iPlaintiff’s 
Exhibit No. 5 and read the following letter: 

. i 

Plaintiff’s Exhibit No. 5. 


“Manhattan Beach Company, 
1410 H. Street, N. W., 
Washington, D. C. 


“September |9, 1932. 


“Attention: Mr. R. L. Broussard. 


“Dear Sir: 


“You are referred to the letter of Mr. Cromejin to you 
of July 22, 1932, on behalf of Miss Eleanor Malrston, ad¬ 
vising you that Miss Marston did not understand that she 
was to obligate herself to pay more for the lot^ at Man¬ 
hattan Beach than the amount turned over to }jou repre¬ 
sented by Capital Traction Company stock. 

“Your attention is also directed to the statement that 
Miss Marston has not been advised by you what the check 
for $316.89 which you sent to her represents. 

“The said letter has not been answered. 

“You are hereby notified that Miss Marston asjks rescis¬ 
sion of the contracts entered into with you; the jsame not 

6—6516a ! 
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being in accordance with vour agreement with her. 

50 Vou are hereby requested to return to her the value 

of the stock turned over to vou bv her on account of 

* * 

tliis contract. 

“Miss Marston has cashed the check for $316.89 and has 
credited the same on the amount which she claims of vou as 
refund of the consideration for the said contract, and has 
instructed us to institute suit for the rescission of the con¬ 
tract and recovery of the balance of the consideration unless 
the same is paid to her by you. 

“If you are willing to settle this matter without resort to 
litigation please communicate with me on or before the 15th 
instant. 

“Very truly yours, 

LOWRY X. COE.” 


Whereupon the witness was asked that if after these let¬ 
ters were written she had a conversation with Mr. Brous¬ 
sard with reference to the check for $316.89. The witness 
replied that she certainly had one talk with him about it, and 
he said the three lots had been sold at $375.00 a piece, and 
she remembered talking with Mr. Coe at his office and thinks 
that was the time she was referring to. The witness was 
then shown a memorandum in her handwriting. She was 
asked whether that was made at the time of this conversa¬ 
tion, and replied that afterwards she tried to get an under¬ 
standing of how the $316.00 represented the amount that 
was due her for those three lots that were sold; one-third 
of the price that was paid. Without referring to the paper, 
she recalled that he told her that the $316.89 represented 
her share after the commissions were paid of the first pay¬ 
ment on those three lots. She understood it as one-third of 
the purchase plrice—that it was $335.00 and my share of 
that—of those three—was only $316.00, so that the 
51 commissions evidently amounted, at anv rate, to 
twenty-two and a half percent. That is the only way 
she could realize it. They had secured $975.00 each on the 
sale of lots that had been sold to her, and they sent her 
$316.00 and told her the rate of commission that thev had 

w 

deducted was twenty-two and a half percent. Whereupon 
the plaintiff offered a paper writing in evidence as 
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I 

i 

Plaintiff’s Exhibit No. 6 ! 


975 

325.00 

32^.00 

.22% 

219.37 

210.37 

i 

487 

15.63 

10q.63 

1950 


! 3 

1950 



219.37 


31^.89 

i 


At the lime of the signing of the first contract ivas in the 
office, and Mr. Broussard and Mr. Harrison and ME Davis— 
lie was the one, as she said, who handed her thd contract, 
and the other two were present—the stenographers and so 
forth, in there. At the time of the signing of these con¬ 
tracts nothing was said that she had not already td>ld of any 
connection between the contracts and the verba} contract 
she had made. j 

Thereupon the witness was asked the following jquestion: 

Q. Did Mr. Broussard ever state to you at any jtime that 
you dealt with him anything about any future payments? 
A. No. 

I 

ATi*. Whitman: I object to that, if your Honor jplease. 

The Court: I think the answer may be taken. 

Mr. Whitman: Exception please. 

The witness then further testified that she certainly did 
not at any time agree to pay them twenty-two and a! half per¬ 
cent as a rate of commission for the resale of these lots, and 
at the time she signed the contracts she would have had an 
income sufficient to pay the $40.00 a month on account of 
these lots other than her living expenses if she wquld have 
strained the point; she would have had to draw on her prin¬ 
cipal. She never made any agreement, nor sat dbwn with 
Mr. Broussard, or any of the defendants, and figured the 
amounts of any possible damage that might result to 
52 either party for the breach of the contract. She 
never got any deeds to the lots, nor were tjiey ever 
tendered to her; no demand has been made at any time upon 
her for deferred payments. 
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The direct examination of the witness being concluded, 
the witness further testified on cross-examination: 


That before she had bought one lot at Selby, and paid all 

cash for that, she had a deed—she got a deed—and later 

on she had another contract with Selby-on-the-Bay, and she 

did not pay all cash for that; that was just the same sort of 

contract as the contracts in question here. If she had really 

ever looked at the other contracts—she simply stowed it 

away and never examined it. They explained to her the 

contract with Selbv-on-the-Bav. She knew she was to have 

continued payments on that; that was explained from the 

first, made very clear. After she bought one lot, and paid 

all cash, then the salesman, Mr. Ridgley, and Mr. Broussard 

came to the house and said that there were three lots right 

alongside of that one lot that she had, and that she could 

have them at a very, very good price, and she made a cash 

payment, she thinks, of $775.00 on that, and that was to be 

continued, and she knew that she had payments on that of 

$20.00 a month. She read that contract, but she did not 

read so much as it was explained to her at the time. She 

understood the contract at the time because thev talked 

% 

about it. She bought the house that they occupy, and she 
had title insurance there. She bought it, however, she 
thinks, either in 1920 or 1921. 

The witness was asked the following question: 


Q. Miss Marston, what business affairs did you have? 
Did you have any stocks other than the stocks of the Capi¬ 
tal Traction Company ? 


She replied that she had what was—afterwards, yes. 
You see her sister was rendered helpless by an auto- 
53 mobile accident and she had to be put in charge of her 
affairs, and they simply had the dividends that were 
on conservative stocks that her brother-in-law had left; 
stocks of the Public Service Corporation of New Jersey, a 
very solvent affair—that is, still good, and she was satisfied 
to keep her funds in that. She did not investigate at all. 
Her brother had left them and she knew that he had no time 
to invest in anything but the most legitimate things. She 
got the money!that was invested in the Capital Traction 
stock when their house they occupied on I Street was sold; 
when the first trust and the second trust on the house they 
occupied was being paid in cash. She had arranged with 
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the bank to have the trusts paid there, and well,; the officers 
at the bank there were very kind, and she always went to 
Mr. Moran or Mr. Swan, Mr. Harris there, M|r. Dawson, 
who had lived in the same apartment building wijth her, and 
she used to ask them and they would advise her. ! Of course, 
she had a bank account at the American Security—or Home 
Savings, as it was. She had another account atj the Build¬ 
ing Association in which she put in and took outjher money 
as she pleased; anybody could do that. She managed her 
own affairs with the advice of people she knew. | Of course, 
the Building Association, she had friends in there. She 
knew that was a sound investment; then she putiher money 
in there. She hasn’t worked for manv vears. She used to 
work as what we called demonstrators then. Her company 
called her a specialist, demonstrating sadirons. She was 
with that firm for six years. She had a small amount of 
other business experience with a Dr. Clara Marshall, who 
was her physician in Philadelphia, and she asked her to 
take a position for the women, and she did a little work 
there while she was in Philadelphia, handled oldjlife insur¬ 
ance. She was the first woman agent, she believes, and she 
sold some insurance, but not very much. That wgs the only 
business experience she had. She never had a position in 
Washington. 

The witness further testified that when she webt down to 
Manhattan Beach to see the lots she went to Mrs. Harvey, 
afterwards killed by a t ruck, who had bought this first 
54 lot and who thought it would be lovely; thle plaintiff 
thought she had a great deal of business knowledge, 
and she made a success of her life, and the plaintiff thought 
she knew a lot about this and she had all these ldts. They 
thought it would be nice for them to be next to her, and she 
advised the plaintiff to buy at Selby. 

The witness further testified that she first went down to 
Manhattan Beach after she had been to Selby-oij-the-Bay, 
but no other real estate developments. She saw jthe prop- 
ertv and thought it was very good indeed; a beautjiful piece 
of property, and Mr. Broussard told her he was jijst taking 
these and could get her in on the ground floor i\nd could 
make her some money if she would buy these ljots. Mr. 
Broussard thought he could get what he did get]—$975.00 
apiece, she thinks; she was trying to stick to the!truth, of 
course, and she thought that he said these lots wjere valu- 
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able; that was, he could resell them at a profit to her. She 
understood they were the best buy on the beach. She still 
thinks they were the best buy on that beach. The pavilion 
was considered very desirable—to be near that pavilion. 
She doesn’t know—she hasn’t been there for so lone:, but 
she investigated at the time and made up her mind that they 
were valuable lots, and could be resold for real monev. Mr. 
Broussard did not tell her that she would not have anv- 
thing to pay for six months, and by the end of six months 
the resales would take care of all the payments she had to 
make. She certainlv has no recollection of his telling her 
that. 


The witness further testified that she got her first con¬ 
tract from Mr. Broussard in January, 1932, when they 
made the contract and sold the Capital Traction. She got 
it right there, she thought, and Mr. Broussard did not ob¬ 
ject to her reading it: she was just dumb—didn't read it, 
that is all. She stuck the contract away in a safe place im¬ 
mediately, but she had every opportunity to read it. There 
is no question about that. She realized what a perfectly 
foolish tiling it was. She didn't read it—she put it away. 

When she entered into the second contract she had 
55 not yet read that first contract properly. She had 
had it for a month, she was ashamed to sav. There 
was no effort whatever on Mr. Broussard's, or anvbodv’s 
else, part to prevent her reading the second contract. When 
she had the deed for the house it looked to her so perfectly 
incomprehensible—it was from the northwest corner to the 
southeast corner of this—and she thought that she would 
never be able to understand it anyway. She knows now. 
Lord help her, what the contracts mean; she understands 


perfectly well what tin* contracts mean where they say she is 


going to pay $1,500.00 down and so much a month—that 
there is nothing 1 —she simply did not examine them prop¬ 


erly. 

The witness further testified that when she got the sec¬ 
ond contract she put it away too, did not read it, never 
looked at it, but put it in a safe little place in her chiffonier 
where she kept those things until she put them in her vault. 


Whereupon the cross-examination of the witness was sus¬ 
pended, and George Clifford Howard was called as a wit¬ 
ness on behalf 6f the plaintiff, and after having been duly 
sworn on direct examination, testified as follows: 
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George Clifford Howard. 

I 

His name is George Clifford Howard, in the [investment 
business with Y. E. Booker & Company, investment brok¬ 
ers, and lias with him his record showing the njarket quo¬ 
tations of the regular Capital Traction stock of the Capital 
Traction Company on January 1G, 1932; the record con¬ 
sists of the official daily sheets of the Washington Stock 
Exchange, and is recognized as the standard [of market 
quotation records. On January 16, 1932, therje were no 
sales of the stock, but the price was twenty bid lor offered 
and twentv-one asked. The nearest sales to January 16tli 

*■ l * 

were on January 13th. On that date there werejtwo sales, 
one of three shares for twenty dollars a share, and one of 
ten shares for twenty dollars a share. | 

The direct examination of the witness being concluded, 

i 7 

he thereupon testified on cross-examination as fallows: 

The first sale listed after January 1G was January 
56 19th; two sales that day, one of seven shares at 

twentv dollars a share and one of five ‘shares at 
•> 

twenty dollars a share—the reports are of the Washington 
Stock Exchange where this stock is listed. The commis¬ 
sion on sales of stock varies according to the pr|ice of the 
stock. Stocks of around that price, he thinks, ]vsls prob¬ 
ably about seventeen and a half cents a share, but it varies 
on down from that price, and as it goes higher it[ goes up. 
The commission is fixed by the rules of the Stock Exchange. 
He is not a member of the Stock Exchange but a [salesman 
of Y. E. Booker & Company, and it is his understanding 
that it was somewhere between seventeen and a [half and 
twentv-five cents a share on stock selling about twentv 
dollars a share. 

I 

i 

Whereupon the plaintiff, was recalled and resjimed the 
cross-examination. 

i 

She testified that she could not recall how often Ishe went 
into the offices of the Manhattan Beach Company! between 
January and July, 1932, after she bought the first ljats. She 
must—she supposes she went there on several occasions— 
she really does not remember. She does not remenjiber that 
in July she went in there and Mr. Broussard figured out for 

l 
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her tlie amount of profit that she had in the sale of those 
three lots and tendered her a cheek for $316.89. Upon be¬ 
ing handed a paper writing she said she believed it was a 
check that Mr. Broussard gave her on that date, and the 
$316.89 corresponds with the figure that she has on her 
memorandum offered in evidence. She believes Mr. Brous¬ 
sard did figure!out with her just the way he arrived at that 
figure of $316.00. The figures on her memorandum were 
not made at that time. When she got home she tried to 
count up what was the difference between what she thought 
was right, and the onlv—vou see, there was some figuring 
there that she did not understand, but she arrived at that 
by getting $973.00 at twenty-two and a half percent. She 
does not know whether she got that figure with him, but 
when she got that she found it corresponded with that, show¬ 
ing that the $316.00 onlv represented the difference 
57 between twenty-two and a half percent and what she 
should have gotten. $316.00 was her own figure in ar¬ 
riving at the way the $316.00 was given to her after she had 
seen Mr. Broussard, and lie had explained to her how he had 
arrived at the $316.00: she believes so. Well, she thought 
it was dreadful. Tie must have explained how he arrived 
at the $316.00, because she went home and she arrived at 
identically the same figure that he arrived at. She does not 
believe and does not think that she went in to to see Mr. 
Broussard after July 20th—then she just saw that nothing 
was to be made out of it: she had already gone to a lawyer 
then, and realized that she had to have help on the subject. 
She cannot remember whether she went to the lawyer be- 
fore or after the check was given her. She thinks her law¬ 


yer would know. 

The witness further testified that she cannot remember 
when it was she first discovered that the contracts provided 
for deferred payments. The deferred payments on these 
were $15.00. She thinks it was under the first contract and 
not $25.00; and upon the terms of the contract dated Jan¬ 
uary 16, 1932, being read to the witness, she testified she 
did not remember whether the deferred payments were 
$25.00 under the terms of the contracts; she didn’t remem¬ 
ber a thing about it. Mr. Broussard explained to her how 
he arrived at $316.00 when he told her that he had sold 
three of these lots for that account, and she asked him why 
he had not notified her before, because the lots had been 
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sold some time before, and she asked him \vh\j he had not 
notified her before. He said he wanted to wait until they 

I # * 

were all sold and then he would have a good Surprise for 
her. He did tell her that lie had sold three ljots for her. 
She had already been informed that thev had been sold. He 
told her that thev were sold at $975.00. ! 

The witness cannot recall when she first found out the 
contracts provided for deferred payments. It fvas shortly 
before she consulted the lawver. She finally got the con- 
tracts out, looked at them, and became panic stricken— 
really tried to read them, and did read them, gnd as soon 
as she read them that was when she wenj to see the 
58 lawyer because she had not understood them. She 
cannot remember whether it was before dr after the 
check was given her. She took the check but determined 
she was not going to cash it because if it was <pn the sale 
of those lots she did not consider it was sufficieiit; and she 
went to see him. She did not know what it was] for—what 
it represented. Mi-. Broussard did not explain tp her what 
it represented at the time he gave it to her. It was on the 
sale—she had to calculate it up herself, and she (wrote him 
a letter about it that she could not accept that—fhat ^ was 
—she wished she had saved a copy of the letter!. She did 
take the check, and kept it until she showed it tp her law¬ 
yer. She left it to the lawyer—he had it in charge; she 
never tendered it back to Mr. Broussard. | 

She further testified that she does not remenjiber when 
she first asked Mr. Broussard for a deed to thejproperty. 
She thought the contract was in the form of almoist a deed. 
She doesn’t know why she was so stupid abopt it; she 
couldn’t tell. It seems to her that she did ask f<j>r a deed. 
She thought this payment was had in full and she was to 
get a deed for the property. She didn’t remember when 
she first asked Mr. Broussard for a deed for thesk ten lots. 
As a matter of fact she doesn’t know that she ever did ask 
him anything about it until the letter was written by her 
attorneys, and she doesn’t ever remember asking Ijiim. She 
felt she was in the hands of friends who were looking after 
her interests. 

The witness further testified that she thinks she was 
shown a plat of the property, and that the one handed her 
she supposed was a copy of that plat. She hadn’t seen it 

7—6516a 
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for so long she wouldn't know. She knew that they were 
considered to be near the pavilion, and that was usually a 
very desirable location. When she bought the second batch 
of lots they were certainly supposed to have an excellent 
value, because that was by the State road and they thought 
tliev would have no difficulty in selling it to one of the 
gasoline companies for a gasoline station. It was also 
listed as business property, and practically the only busi¬ 
ness property in the division, and she felt it had a 
59 particular value for that reason. 

Thereupon the plat was offered in evidence as Defend¬ 
ant's Exhibit Xo. 1. 


The witness further testified that with regard to the fig¬ 
ures on Plaintiff’s Exhibit Xo. 6, she was trying to find out 
how much was the commission and she made up those fig¬ 
ures from her recollection of her talk with Mr. Broussard; 
in other words, he told her how he arrived at the $316.00, 
and then she went home and figured it out herself and ar¬ 
rived at the identical amount. She doesn't remember the 
method he used, but when she realized twenty-two and a half 
percent, she knew she was going to get very little out of the 
investment if a commission was going to be twenty-two and 
a half percent-H-then she realized she was going to get very 
little out of the investment. A profit of $2S5.00 a lot, if ail 
the lots were sold at that figure, would not be very much; 
that was not what she had expected out of it. A profit of 
$285.00 on the $150.00 she had invested would not be verv 
much at the rate she had been told to expect. When she 
was told that the lots had been sold at $975.00 she thought 
she would get her proper share of it. The first payment 
she understood was one-third; that would have been 


$325.00; she expected to have $325.00 with the commission 
off on each lot.' She thought the ten lots would have cost 
her $150.00 apiece, and three of them were sold for $975.00, 
as she understood, and if they were sold at $975.00, using 
her own figures, she figured commission of $219.37 a lot, 
that would give her the sum of $755.00 per lot, and deduct¬ 
ing $150.00 from it would be $605.00 profit per lot on a 
$150.00 investment, but it was to be paid in installments, 
and she knew at the rate she had been paid it would be a 
verv, verv long time before she would get anv value from 
it. She does not know whether the installments were to 


be interest bearing. 
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The witness further testified that she sur^lv believes 
that the lots.at the entrance of the property— L the second 
sale—were very valuable, and they could jbe sold at a 

60 profit. She thought she was going to gqt $3,000.00, 
and she had heard Mr. Broussard’s statement that 

negotiations were going on for the sale of <jne lot for 
$3,000.00. 

The people there in the office were present when the origi¬ 
nal contract was signed. Mr. Hill, and his remark was 
made before the signing of the first contract—sh0 knew him 
just as being connected with the Selby people jand after¬ 
wards with the Manhattan. j 

She doesn’t know when she went to see Mr. Biioussard to 
get him to explain the contract, but when she realized that 
she had not understood the contract and when she realized 

i 

the terms of it, she was then thoroughly alarmed about the 
whole thing. The price of profit is not applied to her. 
When she realized she had not understood at all} that they 
had allowed her to sign a contract which she certainlv had 
not understood, which they had not made clear, ishe asked 
Mr. Broussard to explain the contract to her tol see if he 
could explain her fears away about it. When ^r. Brous¬ 
sard explained the contract to her at the time o^ the pay¬ 
ment of the check for $316.00, he also explained tb her that 
these three lots had been sold and that the defejrred pay¬ 
ments on them were $30.00 a month, and that wpuld more 
than meet the amount she had to put in of $25.00 a month, 
but she was paying—she was making those deferred pay¬ 
ments, and she had not supposed that she was to have 
any deferred payments. The deferred payments were to 
come out from what he got of the sale of lots; after all she 
was paying the deferred payments and objected to them. 
She objected right then—she said she had not understood 
that there would be any deferred payments. j 

Thereupon the cross-examination being completed, the 
witness further testified on redirect examination:) 

i 

She cannot positively state when she made the rpemoran- 
dum; she does not know whether it was on t^ie trip to 

61 see Mr. Broussard before Mr. Coe went with her, or 
when he went with her. As to the figures,(the only 

thing she had to go on was the price of the lots, |and that 
was one-third; that one-third was made the cash payment, 
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and the difference between what she expected and what it 
was amounted to that commission. She has no wav of 
fixing in her mind the time she had the conversation and 
worked out the figures; she doesn’t keep a diary. It was 
some time after the signing of the contract. She thinks 
it was in February—no, some time in the fall, that Mrs. 
Haines kept asking her what news she had of the beach, 
because she had seen the lots sold and she did not get any 
information about that until some time in Februarv—some 
time later, anyway. She has never had delivered to her 
anv notes or anv other evidence of indebtedness of those 
three sales other than the check itself. She does not re¬ 
member how inanv times she went to see Mr. Broussard 
after these contracts were executed; she did not go often, 
but doesn’t remember whether it was a few times or many, 
because it was all on the same subject. She was last em¬ 
ployed by some insurance company and also as a demon¬ 
strator thirtv-odd vears ago, and she believes she has not 
had any employment within the thirty years; she believes 
not—no, and has had no other business experience and deal¬ 
ings than what she has testified to. 

Thereupon, on recross-examination, the witness testified: 

The value of the stocks and bonds that her brother left 
was $14,500.00. 

And upon redirect examination, she testified that she 
did not handle the stocks and bonds reallv. The dividends 
simply came to her sister, and afterwards to her when the 
authority was turned over to her, and her sister died in 
1925. She had nothing to do with the selling or speculat¬ 
ing in those stocks. The dividends were sent to her and 
that was all. 

Thereupon the examination of the witness was concluded. 

62 William E. Criser, a witness, was called on behalf 
of the plaintiff, and after being sworn, testified as 
follows: 

IIis full name is William E. Criser. He is a salesman of 
water front property along the Chesapeake Bay, and has 
been for twelve vears; sold mostlv at Beverlv Beach. He 
hasn’t heard of getting over ten percent commissions on 
resale of shore lots. He is familiar with prices and com- 
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missions for resale. He had never been toj Manhattan 
Beach, but knows just about the location. It is hear Crystal 
Beach, close to Annapolis. The witness was sh<j>wn a news¬ 
paper map, and identified it as a fairly accurate jmap of part 
of the shore of the Chesapeake Beach and adjacent terri¬ 
tory. The map was thereupon admitted in evidence as 
Plaintiff’s Exhibit No. 6 . j 

Manhattan Beach is right close to Crystal Beach on the 
map. Crystal Beach is northeast of Annapolil?; does not 
know the distance from Annapolis to Manhattan Beach. 
Beverly Beach is about six miles by water, or sloven miles, 
and twelve miles by road from Manhattan Beacji. He also 
sold at Cedarhurst, and the prevailing rate of commissions 
at the places he has sold lots is a uniform rate, j 

i 

Thereupon the witness was asked the following question: 

Q. Just answer that question. You say 44 Yes”. I will 
ask you whether you consider twenty-two and a half per¬ 
cent a fair and reasonable rate of commission to be charged 
for the resale of lots purchased at Manhattan Bjeach. 

The defendants’ attorney objected to the question and 
proceeded to cross-examine the witness. He testified on 
cross-examination as follows: 

That he knew nothing about the arrangement between 


Manhattan Beach, the agents, and the owner of 


the prop¬ 


erty. He did not know who paid for the improvements; 
whether the Manhattan Beach paid for them, or jhe owner 
paid for them. He did not know whether the commission 
charged was in addition to the regular commission to take 
care of the improvements. He doesn’t know that 
fi3 it was frequently the custom of agents to fake over 
the costs of the development of the property, and 
get that out of their commission for sales. He had never 
heard of it, but would not say it was not done. He did not 
know whether it was done on this property. lib did not 
know anything about commissions that are paid f)n North 
Beach property; he did know that there were several agents 
down there; only knows about their commissions ffom what 
he has heard; knows nothing about the commissions paid 
at Crystal Beach, or Selby-on-the-Bay, which is pnly two 
miles from here. He knows nothing of Arundel-on-the-Bay; 
does not know where Sunset Beach is, but thinks it is on the 
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map. He knows nothing about commissions paid on sales 
on that property. 

Whereupon the objection was renewed by defendants’ 
counsel to the question above set forth, and sustained by 
the Court. 

Whereupon counsel for the plaintiff asked the witness the 
following question: What is the customary and usual charge 
for the resale of properties at the two places that you have 
mentioned that you have worked or sold shore lots at? To 
which question counsel for the defendant objected. The 
objection was sustained. Whereupon counsel for the plain¬ 
tiff noted exceptions to the objection of both questions. 

Whereupon, there being no further questions, the exami¬ 
nation of the witness was concluded. 


Thereupon the defendants produced as a witness Andre 
L. Broussard, one of the defendants, who, after being duly 
sworn, testified on direct examination as follows: 


That his full! name is Andre L. Broussard, and in 1932 
was engaged in the real estate business, selling real estate 
at Manhattan Beach in Anne Arundel County, Maryland, 
about seven miles from Annapolis on the Magothy River, 
about six miles from the Chesapeake Bay at the mouth of 
the river. They had a contract to start operating the sale 
of lots at Manhattan Beach in December and activelv com- 
moncod business in January. The witness identified a plat 
of Manhattan Beach, and outlined in red thereon the lots 
referred to in Blocks “X” and 44 %” in plaintiff’s testimony. 
The lots in Block “Z” are the first ten lots coming in to 
the property fYom the main highway, and the ten lots in 
Block “X" are on Main Street as you go to the water 
front where the concessions are located, and are the first 
commercial lots vou can buv before von get to the conces- 
sions. All the property between the water front and 
64 Block 44 X” are controlled by the owners of the con¬ 
cessions. They are open for business. Block 44 Z'’ 
is, likewise, commercial property, with the corner lot being 
the only piece of property not restricted by the owners that 
can be used for an oil station in sight. 

The witness further testified that he negotiated the two 
contracts of January 16, 1932, and February 15, 1932, 
that have been offered in evidence. Xegotiations between 
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llie witness and Mrs. Marston leading up to thd first con- 
trad in January were that they took Mrs. Marston out on 
the property and drove her around; then he stowed her 
the ten lots on the main boulevard and said to h!er that he 
thought it a very good investment; that the lot^ could be 
resold at a profit. She agreed to take the lots, ^he passed 
this remark driving down to the property—frofii the ap¬ 
pearance of it, where the houses were substantial with the 
improvements, and they said it was the only bejacli prop¬ 
erty around Washington which had all the public! improve¬ 
ments, which included gas and electricity, and she was 
amazed at the property and she made a remark!that they 
were bringing her to a Utopia, and was very mjuch taken 
up with it. Then they brought her to the point on the 
main road, and he showed her the ten lots facing jthis main 
boulevard and she agreed to take them. That particular 
day he was suffering with neuralgia and had jan awful 
headache, and the preliminary contract was drawn up by 
Mr. Harrison, which she signed. The following day a con- 
t ract was drawn up at the office, which she signed^ and was 
then submitted to the owner for his acceptance. 

The witness further testified that he agreed [with her 
orally as to the terms of the contract, and the terijis agreed 
upon were that she should turn in her Capital i Traction 
stock, which, on that date, had a value of approximately 
$1,600.00. The stock was to be applied against thejpurchase 
price of the lots, and he told her that they would apply part 
of that payment as six months in advance; jthat dur- 
65 ing that six months she would probably not have to 
make any payments because some of the lpts would 
be turned over at a profit which would carry themselves. 
He represented to her that the terms of the contract were 
that the ten lots would cost $5,000.00; that the stojck would 
take care of the down payment, six month payments in ad¬ 
vance that she would not have to make. He toldjher that 
she would recoup some of the losses she had suffered in 
the stock transaction of the Capital Traction stbck. He 
presented the contract to Miss Marston for signature. The 
terms of the contract were discussed at the time slje agreed 
to buy, and the contract just bore out what had been’verbally 
said. At the time the contract was signed it was j told her 
that so much applied for down payment and so much for 
payments in six months’ time. He told her that [the pay¬ 
ments would carry her for six months, and between that 
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time the lots would probably be sold, where the payments 
on the resale would pay for the payments on the lots. He 
does not remember that anyone else was present on the day 
the contract was signed in their office. The contracts were 
written out and handed to her just like it was done with 
everybody else; four copies of the contract were executed, 
one for the purchaser, two for the owner, and one to be 
retained for their files. 

lie further testified that he delivered her a copy of that 
contract within a very few daws after it was signed bv the 
owner. The procedure in regard to that was that they get 
the purchaser to sign the contract and then get the owner to 
sign the contract, who would retain two copies with our one, 
and gave one to the buyer. He gave Miss Marston a copy 
of this contract. 

With regard to the contract executed in February, the 
same thing transpired there. They took Miss Marston down, 
showed her the property, explained everything in detail, 
and made the same transaction. If she paid $1,500.00 down 
it would cover the down payment and six months in 
66 advance.' He does not think that anybody was pres¬ 
ent when she signed the second contract, and abso¬ 
lutely nothing was done on his part that prevented Miss 
Marston from reading the contract, and a copy of that con¬ 
tract was delivered to her the same as the first. 

The witness further testified that the first thing he knew 
about the fact that Miss Marston contended the written 
contract did not comply with the oral agreement which she 
said she had entered into was when the suit was filed; that 
he did receive the letter of September 9, addressed to the 
Manhattan Beach Company by Mr. Lowry N. Coe, and, 
after reading the letter, stated it was the first intimation 
that he had of any question as to the contents of the con¬ 
tract; that after the signing of these contracts they put the 
lots on the market that Miss Marston had agreed to pur¬ 
chase until word came, and they sold three of them at 
$975.00 each, the same lots that Marston had agreed to 
purchase for $500.00 apiece, and he advised Miss Marston 
of these sales in July. He had Miss Marston come to the 
office, and he told her thev had resold three of the lots for 

■ 90 

$975.00; that she had some money coming in out of the 
down payment that was made on the lots; that the remain¬ 
ing profit that was in effect would be made in monthly pay- 
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ments, bearing interest. He made a notation of the lot that 
was sold, to whom each was sold, the terms andiconditions 
of the contract; he figured the cost of handling! the prop¬ 
erty, and gave her a check for the difference, $(316.00 and 
some odd cents. At that time Miss Marston said nothing 

i ' • 

at all with regard to the contracts of January 16th and 
February 15th; nothing was mentioned by her as! to her de¬ 
sire to rescind or get out of those contracts. He saw Miss 
Marston again after July 20th. After she received the 
check and was explained the matter in detail, she| wrote she 
wanted to get some more information. He told hjm to come 
over to the office and he would be glad to go over the de¬ 
tails again. She came to the office, and he went 
67 through the whole transaction, as he originally did, 
and then she left. She had the check at j that time 
and raised no objection at all to the method of settlement, 
by which she received $316.00. j 

The witness further testified that they sold h^r Capital 
Traction stock through their stockbrokers, Robert! C. Jones 
& Company; they delivered it to Jones & Company the 
same day, and it was two or three days, possibly four 
davs, after it was delivered to them that they settled for 
the proceeds for the sale of the stock. They] received 
$1,468.00 and a few cents, he thinks; it was so|d on the 
market. 

The witness further testified that he never told Mrs. 
Marston that the stock would be in full payment for lots in 
Block “X”, nor that the $1,500.00 paid for ten lot^ in Block 
“Z” would be in full payment therefor. At th^ time he 
sold the lots to Mrs. Marston they had just opened the 
property in December, and they were working at that time 
putting in improvements and cutting the streets. iThe lots 
that were sold to Miss Marston were sold below the price 
obtained for similar lots prior to the sale to her. |The lots 
were not the same size; the lots in Block “X” were twenty- 
five by one hundred and fifty, he thinks, but these lots (indi¬ 
cating) were 25 x 140, and these were only 25 x 120. He 
sold three lots in Block “N” for $975.00. In Blpck “Z” 
they had several propositions on the corner lot, which was 
the only oil station site in the property. They had quite a 
few deals pending on that particular lot, and afj;er Miss 
Marston threatened to sue on the contract, he tobk it up 
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with the owner and was told not to work anv further on 
any of that property. The transactions they had pending 
on the corner lot in Block “Z”, the oil station site, there 
was a minimum price on that lot alone of $3,000.00. He 
didn’t attempt to consummate that deal, because the owner 
told him not to work on it anv further after Miss 
68 Marston threatened to bring suit on the contract. 

The three lots in Block “N” were sold for $975.00; 
$325.00 cash, deferred payments $650.00 on each lot, to be 
paid $10.00 a month with interest at 6%. For the ten lots 
Miss Marston agreed to pay $5,000.00 or $500.00 a lot. Her 
deferred payments were $25.00 a month. The deferred 
payments on the three lots sold for $2,950.00 were $30.00 a 
month, or $5.00 more than Miss Marston would have to pay 
under the terms of her contract. The three lots would have 
carried themselves on the resale. 

In Februarv and Januarv, when these contracts were 
entered into, in the Manhattan Beach Company, there were 
Mr. Harrison, Mr. Hill, and the witness joined in January, 
but he thinks that Mr. Hill sold out his interest just pre¬ 
vious to February 1st, just about that time. He himself 
never signed any contract with Miss Marston, and in all 
sales that he made of property at Manhattan Beach the 
owner of the property signed the contract for the sale. 
There was a preliminary agreement of what the contract 
was going to be made of, written in pencil by them, but 
then the contract was signed by the owner of the property. 
He never knew that Miss Marston had never read the con¬ 
tracts; she never told them she had not read them, and he 
does not know that she did read them. Thev were given 
to her. After receipt of the letter, offered in evidence, he 
made no effort to sell any of these lots covered by the con- 
tracts between the Upper Ashburton Realty Company, Inc., 
and Miss Marston, because the owner had instructed him 
not to. If Miss Marston had not repudiated the contract 
and sought this rescission, lie thinks all of those lots could 
have been sold for her at a profit. 

Thereupon the witness was cross-examined, and testified 
as follows: 

There was no loss on his part by reason of the fact that 
the plaintiff did not take the lots; it was the owner; they 
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had no control over that; that was the owher’s prop- 
69 ertv, he could do what he chose. They wfere all of a 
value more than she paid for them, so when she did 
not take them they did not lose anything. Wjhether the 
owner lost anything is in his opinion. The property is 
worth more than she paid for it. He does not! think any 
damage was suffered by the owner because of hpr not tak¬ 
ing the lots. The owner got the money for the^e ten lots, 
the money being paid for the deferred payments on these 
three lots; that is, the Upper Ashburton Realty Company, a 
corporation, for which he was acting as agent. Tjhe witness 
got nothing for handling that, and remitted everV payment 
to them made at his office. The Manhattan Beach] Company 
has been out of business for almost two years, imd is not 
collecting them now; the owner is. They discontinued that 
in September, 1933. To tell how much he collected on those 
deferred payments, he would have to see the jedger ac¬ 
counts. Well, they made some memoranda; he cannot tell 
to the cent how much was collected. Payments were made 

* i 

regularly on some of them at the rate of $30.00 ja month; 
not on the three; on one of them he was positive they were 
being made, and on the others there were some payments 
made, exactly how many he does not know. As jfar as he 
knows they were made, and he remitted them without any 
deduction to the Upper Ashburton Realty Company. 

Whereupon plaintiff’s attorney asked to see the prelimi¬ 
nary pencil memorandum mentioned in the case. j 

The witness then testified that he made it out, hither on 
the property or else in the office, but to the best of jiis recol¬ 
lection it was written on the property and signed by Miss 
Marston. It was signed under the same circumstances this 
other was signed. 

The witness further testified that the notation on the 
back of the preliminary memorandum were the commissions 
that had to be paid out by his company to whoever worked 
on the transaction. 


Q. Now, how do you know that the amount tha^ you re¬ 
ceived from the Jones Company was $1,468.00? | A. Be¬ 
cause that is the amount that was credited to our iaccount. 

He testified he knew that the amount that he had re¬ 
ceived from Jones & Company was $1,468.00, because that 
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was the amount that was credited to their account. He 
kept books in his office. In response to question as 
70 to where their books were, witness answered that 
the only books he has, the first transactions that were 
made—the books are now in Mr. Mellor’s hands, and he 
had books with the money received; and in response to the 
question “Wouldn’t you have the amount set up by Miss 
Marston on the books?” the witness testified that he has a 
copy of the ledger sheets there; the sheet shows $1,468.00 
received from Jones & Company. He doesn't recall off¬ 
hand the last time he looked at it; it was recently. What 
thev did with the stock is to send it to their brokers; they 
sell it for a total amount, charge the commission, and then 
charge it to them. Asked if they charge $200.00 for stock 
selling around $1,500, he testified that he doesn’t remember 
what they charged, but does know that the price they re¬ 
ceived from them was less than what thev had taken it at. 
The money from the proceeds of the sale of stock at $1,- 
500.00 cash was paid out to salesmen—went to the com¬ 
pany; the witness was paid a commission by their partner¬ 
ship for negotiating this particular sale amounting to 10%, 
or $450.00. He received $450.00 personally. Of the other 
$2,500.00, part of it went to the man who ran the records 
out on the property, their company employee; it did not 
leave the company at all; it went to the employees of their 
company entirely, with the exception of part of the down 
payment which went to the owner—the monthly payments. 
The entire $1,500.00 in cash, and the proceeds of the stock, 
was retained by his company, less the amount of the pay¬ 
ments made in advance which went to the owner; the ad¬ 
vance payments were $90.00. Approximately $2,500.00— 
$2,400 and some odd dollars—was retained by the witness, 
and in addition to tlie $2,400.00 and some odd dollars he 
received $450.00 personal commission. The title to this 
property is now in the name of the Upper Ashburton Realty 
Company, Inc., and only three of the twenty lots on Miss 
Marston\s contract were sold. 

The witness further testified that he saw Miss Marston 

several times after the final contract of Februarv was 

* 

signed. He had been quite intimate and friendly with Miss 
Marston. His sister-in-law had called around to see her; 
he doesn't know that he called, to see her, but she used to 
come to the office, and when they had entertainments at the 
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property she used to come over. He h^d seen her 

71 after she signed the contracts, as she usbd to come 
to the office and used to come out to th^ property. 

He doesn’t think he visited her home any tirpe in 1932; 
the only time he called on Miss Marston at heij home was 
when he was with Selby-on-the-Bay. Betweei^ February 
15th, when the second contract was signed, pnd he ex¬ 
plained the $300.00 check to her; he saw her possibly a half 
dozen or ten times; the occasions were that she would come 
to the office and visit them, and she would come out to the 
property when they had entertainments; her visits were 
social, and he did not discuss the particular transaction 
on anv of those visits. She came to the office in July, at 

v *7 

the time lie gave her the $300.00 check, because he told her 
to come in as he had a check for her; the check represented 
the cash price paid on the sale of the three lots l^ss a com¬ 
mission of twenty-two and a half percent. 

Q. Don’t you consider that high? A. That wps the per¬ 
centage less than the cost to handle it. 

Q. What is the cost to handle it? A. Overhead. 

Q. Tell us the items composing that. A. All rjght. The 
overhead was gas furnished to the salesmen. 

Q. There was only one salesman on here and] that was 
yourself; you were paid $450. Do you mean th<^ company 
paid you gasoline in addition to the commission you re¬ 
ceived? A. That is right. 

Q. How much did they pay you for gasoline on this par¬ 
ticular deal ? A. It all depends on how many gallons of gas 
were required to drive back to the property. 

Q. How much was used? The witness testifiedj that in a 
Ford car it was $5.00; in other cars $10.00—and sqme $8.00; 
that was all figures in the overhead in that transaction. 
You would have to consider the volume of busjness, the 
number of people taken down there, and the number of cars 
taken down there, clearing the lots, keeping therji in good 
shape, grading, staking, surveying; he does not think that 
twenty-two and a half percent charge was excessive. 

The witness further testified that when she canie to sign 
these contracts in his office, he was located in the Maryland 
Building, the first floor, 1410 H Street, and the witness oc¬ 
cupied an office set off from the balance of ^he place 

72 by a partition. Mr. Hill also had a private! office on 
the side. They were signed in the main cjffice, the 
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open one. He was in the front office at the time. Mr. Hill 
may have been somewhere around; he doesn’t know where 
he was at that particular moment. He was talking to Miss 
Marston when the papers were presented for her signature. 
Mr. Hill did not give the original to her to sign; does not 
remember Mr. Hill giving her any contracts. He has a 
clear recollection of the time Miss Marston signed these 
papers. She brought it in and put the stock on the first 
desk on the right hand in the main office. Asked if he saw 


Miss Marston read the papers, witness testified the papers 
were handed to her by witness and he explained them to 
her the same as they were explained to her first on the 
property. He told her the stock would take care of the 
down payment and six months in advance. He knew her 
idea in buying was to recoup her losses; that was his sug¬ 
gestion to her. He did not expect the sale prices of these 
lots to make up the sum of $5,400.00. He told her she would 
recoup some of the losses. He has no knowledge of her stat¬ 
ing she expected to recoup all of her losses. Her purposes 


in buying them was not necessarily in making up all of her 


>sses: she could get some of her loss. It was still an attrac¬ 


tive proposition. She discussed with him Capital Trac¬ 
tion stock proposal—his proposal to her to recoup some of 
her loss. She told him that the stock had cost $6,000.00, and 
he knew the lots would bring her back some of that loss. In 
answer to a question as to what prior sales had been made, 
he testified that he doesn’t know that they sold anyone 
before Miss Marston. She bought at that time before any¬ 
one was shown the property; her’s was the first sale he 
made, so he was particularly anxious to make a good start. 


The witness further testified that when he testified that 


the prices compared favorably with other people’s property 
he did not mean other sales. The owner had been operating 
sales; he did not sell for the owner. He knew that it com¬ 
pared favorably, because the owner told them the price he 
was getting for lots. He kept written records of sales that 
are now in the possession of owners. He turned them over 
to the Upper Ashburton Realty Company. The 
73 properties were not mortgaged at the time; not a 
single cent owed on the property. He doesn’t know 
whether they are clear now; that was two years ago; he 
doesn't know whether they put any mortgage on it; he 
doesn't think so. Mr. Mellor, the Vice-President and Man- 
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ager of the Upper Ashburton Realty Company, Inc., told 
him not to do anything further when Miss Marston told him 
she was going to rescind. The reason he sent Miss Mar- 
ston a check for $316.00 was that was the nejt difference 
she had coming to her. Counsel had understood the wit¬ 
ness to say that the was to apply the sales ^gainst the 
balance of the purchase price, but that was ju&t the lump 
sum; that had been paid as the down payment Ion the lots 
and no other payments were made. He was to apply it to 
monthly payments and not the cash on account pf deferred 
payments on her lots. She was given the cash.! He never 
had any discussion with Miss Marston to the effect that he 
would make a charge on resale; he just deducted twenty- 
two and a half percent. ! 

Q. I don’t know whether you testified that Mifcs Marston 
has never been given a deed to this property jit all? A. 

No. I 

I 

He must have received both of the letters offejred in evi¬ 
dence. The reason he did not answer the first jof the let¬ 
ters was that he had given Miss Marston full explanation 
of the transaction and did not think there was afiy further 
explanation. He doesn’t think he made any ansjwer to the 
second of these letters; does not remember having a talk 
with Miss Marston in Mr. Coe’s presence, nor repall seeing 
him at defendants’ office; he remembers that Misjs Marston 
came there once with a lady; he does not kno\|^ who the 
lady was, and he went through the explanation of it. He 
does not recall a lawyer coming to see him with jMiss Mar¬ 
ston; he recalls asking Miss Marston, when she came in 
with the lady, if she was a lawyer; she said no!, that she 
was a friend of hers. He doesn’t recall the occasion of Mr. 
Coe’s visit at all. His recollection of Mr. Coefs visit is 
hazv; as to other matters, no. ! 

'. ! 

74 Q. You testified you don’t remember having had 

any request made on you for the amount or j*escission 
before the suit was filed? A. Well, the suit was a|threat in 
this letter. j 

He advised Miss Marston at the time of the sale of these 
lots when he gave her the check. They were not at the same 
time. The check was given her when she came dpwn there 
when she knew they had been sold; he has no way of know- 
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ing from what outside source she found out about the sale. 
She did not come in about the sales of these lots without 
him having notified her, and Mr. Hill telling him that he 
should have notified her, because they had several deals 
pending on other lots. 

Thereupon the witness testified, upon redirect examina¬ 
tion, as follows: 

That no demand was ever made upon him for deeds to 
the two batches of lots by Miss Marston. He was never 
asked for the deeds. The main office, where the first con¬ 
tract was signed, is an office about half the size of this room, 
in which all the secretaries have their desks and the sales¬ 
men would come in there. There was one desk for the tele¬ 
phone exchange, and then there was a desk right next to it 
where the secretaries sat, and he happened to sit there that 
day; that was the general reception room. Of the twenty- 
two and a half percent that was paid to his company, vari¬ 
ous amounts, from thirtv-five—one hundred dollars—was 
distributed to the different employees of the company that 
had taken part in the sale—percentages that were paid out 
to them, and approximately the amount of $600.00 on the 
second sale. Of the $3,000.00 there was a $1,500.00 down 
payment; $600.00 was actually paid without the cost of 
surveying that particular piece of property, clearing it, 
staking it, without any overhead to the company for gen¬ 
eral expenses, which included automobile costs, grading, 
cutting in streets, clearing the streets, staking the lots, 
buying the stakes, painting them, marking them, surveyor’s 
linesmen. Some of that work had been done before she 
bought the property, but there was quite a bit of work to be 
done when they took it over. He had telephone bills 
75 to pay, light bills, heat, rent, employees out on the 
property, food to pay for, preparation of the food; 
that is in the cost of selling. The total cost would run from 
thirty-five to approximately forty percent of selling cost. 

The witness further testified on recross-examination; 
the payment of $600.00 referred to was out of the original 
consideration, and not a payment out of the commission on 
the resale; that was part of the $2,450.00 that remained in 
his hands. The principal items, composing that amount, 
were commissions, and the commission he received of 
$450.00 was paid out just the same regardless of who re- 
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ceived it. It was classed as a commission. The $450.00 is 
a part of the $600.00, and the $600.00 comes but of the 
$1,455.00; the other $150.00 of the $600.00 consists of other 
commissions. The man out on the property got | $45.00; he 
kept the records on the property of the lots thatj were sold 
at that particular time; he just paid him a coimjnission on 
each job, which was every time the Manhattan Beach Com¬ 
pany sold a lot; they paid him one-and one-half percent; 
he kept the records, consisting of lot books—lots that are 
open, lots that are sold, lots we have not deeded, lots that 
the owner previously sold; lie keeps the maps and price list. 
His contract with the owner, the Upper Ashburton Realty 
Company, Inc., calls for fifty percent of the amount of the 
sale. On the street improvements the owner was to bear 
half of the costs and we were to bear all of tl|e others; 
they are the expenses of upkeep of the property. ! All sales 
expenses were to be borne by the Manhattan Bejacli Com¬ 
pany, and they were to receive one-half of the proceeds of 
the sale. His commission of $450.00 is borne by their half 
of the 50-50 basis. The tract man, Mr. Claude Hill, had 
charge of the salesmen on the property. j 

Thereupon, upon questions propounded by the (j)ourt, the 
witness testified as follows: j 

The $1,465.00 realized from the sale of the Capital Trac¬ 
tion stock was disbursed; approximately $6f)0.00 was 
76 paid out in commissions; and the difference i’as made 
up of overhead. The $45.00 paid the bookkejeper was 
included in the $600.00; of the balance, half of the $90.00 
went to the owner; that is $45.00, and the differencd between 
$645.00 and $1,465.00 went to the witness’ firm. jUpon an 
agreement that they got fifty percent of the amqunts the 
lots sold for. In other words, the lots were Isold for 
$3,000.00, so they were entitled to $1,450.00 from tljat. The 
$1,500.00 on the other contract was distributed on the same 
basis; the owner was credited with $75.00. At thej time he 
made these transactions for Miss Marston he had rjo agree¬ 
ment at all with her whereby he would resell these! proper¬ 
ties, except that he told her they would put them up for re¬ 
sale. He had an oral understanding with her that he would 
resell them, and in that sense he was to act for l|er—sell 
them for her. ! 
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Thereupon Mr. Coe proceeded to further cross-examine 
the witness, who testified as follows: 

That his firm received all of the money except $45.00 and 
$75.00. The salesmen, people connected with the transac¬ 
tion, drew compensation out of the twenty-two and a half 
percent on the resale. His firm received no part of it, but 
paid the salesmen more than twenty-two and a half percent, 
lie testified that he paid the salesmen not more than 10%, 
but there are other people connected with the organization 
that do not come under the class of salesmen. Out of this 
$975.00, representing three lots of $325.00 deposit of cash, 
his firm received three times $219.37, or approximately 
$060.00, and that was all paid to people connected with the 
consummation of the transaction. 

Q. Do you consider it proper in real estate business to 
make payment of commission to more than one person? A. 
Whv not ? 

Q. I am asking vou. A. If vou make monev on vour in- 
vestment, regardless of what it costs them- 

Q. (Interposing.) Do you consider that making money 
for Miss Marston? A. On an investment? 

Q. Yes. A. She had $150 invested on each lot and she 

was making the difference between seven hundred odd dol- 

*. - 

lars- 

The witness testified that the same people participated 
in the $660.00 as on the original contract. He did not re¬ 
ceive the greater part of the money, but the salesman who 
handled the transaction did—he would have to look up the 
record to determine who was the salesman. He, Broussard, 
was not the salesman; he did not resell any of the property, 
and he did not receive any part of the money. The Man¬ 
hattan Beach did not receive any part of it. The 
77 salesman connected with the transaction received it. 

One man he remembers was Mr. Fuller, who sold the 
three lots: lie does not know how much Mr. Fuller got; 
would have to look up the records; he does not have his 
records here: the owner has all the records now—all the 
contracts; all he, Broussard, has are the preliminaries; he 
does not have a book showing the amount of money made on 
this particular deal; he did keep a book of it, but they were 
turned over to the Upper Ashburton Realty Company. 
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Q. So you don't know who got the $660? |A. I would 
have to see- j 

Q. (Interposing) You don’t know who got! the $660? 
A. No. ^ | 

i 

Upon redirect examination, the witness furtlier testified 
that he knew that he, and none of his partners ai^d the Man¬ 
hattan Beach, got any of the money on the resale; all the 
slips showing the distribution of the amount ar<k pinned to 
the original contract and they are now in tike owner’s 
hands. 

Whereupon the examination of the witness wasj concluded. 

I 

1 

Thereupon the defendants called Mrs. Edith ILandry as 
a witness on their behalf, and, after being duly sworn, she 
testified as follows: 


She knows the plaintiff in this case; has knownj her about 
a year—two years, she guesses, two years, mayjbe longer, 
she really doesn’t know. She heard Mr. Broussard discuss 
with Miss Marston the two contracts entered into between 
the Upper Ashburton Realty Company and Alis^ Marston. 
The conversations took place in Mr. Broussard’s bfiice. She 
was with Miss Marston when the first contract w^is spoken 
about. Mr. Broussard and Miss Marston and shje were at 
Manhattan Beach, and she heard what Mr. Broussard told 
Miss Marston as to the terms of the contract; Air. Brous¬ 
sard tell her that she was going to get some beautiful prop¬ 
erty; she was going to make a good investment. She does 
not recall anything was said about paving for it. I She was 
sure it was all gone into about deferred payments. She 
heard that ; she was there, and she recalled that jwas gone 
into. She was present at the time the matter of the 
78 second contract of February 15, 1932, was discussed 
with Miss Marston. She thinks the terms of the con¬ 
tract were discussed in her presence. At or about! the time 
the second contract was entered into, the witness told Miss 
Marston that if she did not think that she was making a 
good investment that the witness would not take hjer to the 
bank. The plaintiff said yes, she wanted to go j through 
with it. Nothing was said about the terms of the I contract 
to the witness at that time. The witness was present when 
something was said about the contract with Air. Broussard; 
she was there with Aliss Alarston. | 


i 
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Q. Will you look at Plaintiff’s Exhibit No. 1, which is a 
contract between the Upper Ashburton Realty Company 
and Eleanor Marston, dated the 15th day of February, and 
read the terms of that contract (handing a paper to the 
witness) ? A. Yes. 

Mr. Coe: What was the answer, Mr. Whitman? 

Mr. Whitman: I asked her to read it, that is all. 

Mr. Coe: I thought you said something to her. 


By Mr. Whitman: 

Q. You have read it? A. Yes. 

Q. You said you heard the discussion between Miss Mar¬ 
ston and Mr. Broussard leading up to that contract. Tell 
us what variation, if any, there was between the discussion 
and the terms of the contract that you have just read. 

Mr. Coe: I object to the question as framed that way. 
She can testify about what was said by the parties and let 
us draw our conclusions. 

The Court: Yes. 


The witness testified that was in February; the discus¬ 
sion was in his office and on the date of the contract (wit¬ 
ness held contract) of February 15th. Mr. Broussard told 
Miss Marston with regard to the terms of the contract that 
she would make the down payment and six months payment 
at this time—that six months payment was made, and 
that she would not have to pay anything for six months. 
She does not know what, if anything, was said about other 
payments on the property. In the discussion, after the 
payment of $1,500.00 down, the balance of the purchase 
price was to be spaid after six months; so much was to be 
paid down eachi month after six months. She heard that 
statement: she ^vas with Miss Nellie—Miss Marston. She 
brought Miss Marston to the office that day and stayed 
there while the matter was being discussed. After she 
heard this discussion between Mr. Broussard and Miss 
Marston, she took Miss Marston to the bank, or the Home¬ 
stead it was, and Miss Marston said at the time that she 
did not know if she would go through with it. The 
79 witness then said, “Miss Marston, if you don't think 
vou are making a good investment I won’t take vou 
to the bank.” Miss Marston replied, “Alright, I’ll go get 
it because I really think I am.” So the witness took her to 
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the bank and brought her back to the office. After the date 
of that contract in February she saw Miss Marston many 
times—at her home, she had taken her out to luhch, taken 
her out riding, on very friendly terms with her. Miss Mar- 
ston came to her home; Miss Marston made no Statements 
to her about the terms of the contract; she did'not think 
they spoke about it at all. Miss Marston did sbem to be 
very pleased with her purchase. | 

i 

Whereupon the witness testified, in cross-examination, 
that she is a sister-in-law to Mr. Broussard, and >Vas in the 
employ of Manhattan Beach Company at that time, and 
received compensation from sales of real estate, and re¬ 
ceived, she thinks, around $80.00—eighty-odd dollars—in 
this transaction. She did not discuss the terms ojt the con¬ 
tract with her, and does not particularly know the! terms on 
which this property could be bought. Her part in the 
transaction was that she took Miss Marston do\}n to the 
property. She didn't have anything to do with t^ie selling 
of it. They knew Miss Marston before and that!was how 
she happened to get her down to Manhattan Befell. She 
knew her before from Selby. The witness did not deal with 
her in the Selby. She became acquainted with Miss Mar¬ 
ston by going to a party at Selby with her one ni^ht. The 
witness was not interested in selling lots at Selby. She 
went with Mr. Broussard and Miss Marston. They took 
Miss Marston down just as friends; did not have jany idea 
of inducing her to buy real estate then. The witness never 
had anything to do with the sale of property at kll. She 
was there when the conversation took place, becjiuse she 
took Miss Kellie in there. It was a very small office and 
she was quite close to Mr. Broussard and Miss Marston. 
She remembers this situation or occurrence deliniiely, and 
the thing that particularly brings it to her mind )vas that 
she was quite friendly with Miss Kellie. The witness had 
taken a number of prospects down there, but she didn’t sell 
them anything; she didn’t recall that she had taken)them to 
Mr. Broussard at his office. She took Miss Marston![because 
she was friendly with her, and she was the qnly one 
80 on which she took commission. She took Mi|ss Mar¬ 
ston to the Perpetual Company—it is not aj bank— 
she would not know offhand where it was located. |She has 
been testifying with respect to the second contract 4nd oral 
conversations before the signing of it. Miss Marstbn at no 
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time told her what the contract contained that she signed. 
She with with her when she signed the contract, and she is 
sure that Mr. Broussard read it: it was just explained to 
her; I do not know that it was read to her word for word, 
but she is sure that the second contract was explained to 
her. 

The witness further testified that she doesn’t think she 

was in the office when the first contract was signed. Miss 

Marston did not say anything when it was explained to her. 

Asked if there was anvthing that recalled it to her mind 

particularly, witness said she just knows it was explained 

to her. She was with Miss Nellie; she has not discussed 

the case with anvbodv. 

• » 


Q. This is the first you have heard of this transaction 
since 1932 and you can remember all this? A. Well, I was 
quite familiar with it. She testified she doesn't know why 
she testified a moment ago that the matter of terms was 
gone into, and she said she thinks it was gone into and 
now she is positive it was read to her. She cannot remem¬ 
ber, and does not think, that Miss Marston ever said any¬ 
thing to her about the deferred payments; she never heard 
her sav anvthing to anvone else. She did not talk with the 
witness about the contract, with the exception of that one 
dav when shei was going to the bank: that she did not 
know whether she was going into it—whether she should 
go into it. The witness was not present when the loss of 
the value of the stock was discussed. She took quite a few 
rides for pleasure witIi Miss Marston: she could not exactly 
say how many: doesn't think that on these pleasure trips 
they discussed any particular contract. 

O. {>o vou remember on one occasion that Miss Marston 

V ft 

discussed the contract, shortlv after Februarv 15, and von 
stated to her, ‘fYou have nothing to worrv about: vou have 
nothing more to pay”? Do you remember telling her that? 
A. 1 do not. , 

Q. Can vou sav vou did not sav that ? A. I did not. 


Thereupon, on redirect examination, the witness testified 
that she was present the day Mr. Broussard gave 
81 Miss Marston the check for $316.00, and Mr. Brous¬ 
sard, at the time the check was delivered, explained 
to her what the check was for. She had taken Miss Mar¬ 
ston in there that day at the request of Mr. Broussard, and 
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ho explained to her that lie had sold some of | her lots out 
there. There was no objection made; Miss Marston said 
she did not understand how it was arrived at ; Mr. Brous- 
sard explained everything to her. | 

Thereupon the witness testified in rccross-jexamination 
that she meant by “explained everything” that he showed 
her how he arrived at his figures. She cannot tell the words, 

. ° m i ' 

but she knows he explained everything because she was 
there. The conversation was about the sale oi Miss Mar¬ 
ston ’s lots. She doesn’t know how Mr. Broussard arrived 
at the figure of $316.00, but something was s^iid about a 
check of that sum; that lie had sold some of l^er lots and 
that was her share of it. She doesn’t think thdre was any 
complaint or remonstrance made by Miss Marston. She 
heard the discussion, and can only remember that Mr. 
Broussard explained to her that he had sold ] several of 
her lots, and that that was her part of it. Miss Marston 
didn’t understand how he got those figures 4nd he ex¬ 
plained to her by figures just how he got that. She doesn’t 
know that he told her how he arrived at it. The witness 
did not do any speaking, however; she was a couple of feet 
away from Miss Marston, probably standing ^vhile Miss 
Marston sat down, in Mr. Broussard’s office. Slje does not 
remember Miss Marston complaining about thje contract 
providing for the deferred payments. A request! was made 
by Miss Marston at that conversation that the contract be 
explained to her. j 

Thereupon the examination of the witness was Concluded. 

Thereupon Ben S. Hill, one of the defendants, being 
called as a witness by the defendants, and, after being duly 
sworn, testified as follows: ! 

That his full name is Ben S. Hill, and thkt in Jan- 
82 nary and February, 1932, he was engaged ih the real 
estate business at Manhattan Beach as 4 partner 
from January 16th to February, 1932, around th^ 23rd of 
February. He was employed by the Manhattan Bejach Com¬ 
pany for a short time after that; he does not remefnber just 
how long, and from that time on in 1932 he was with Selby- 
on-the-Bay in the City of Baltimore. He had nothing to 
do with the sale of the property to Miss Marston. i He may 
have been in the office at the time that Miss Marstcjn signed 
the contract of January 16, 1932, with the Up^er Ash- 


72 


BEN S. HILL ET AL. VS. ELEANOR MARSTON. 


burton Realty Company; lie was not present with Miss 
Marston when Mr. Broussard’s transactions with her were 
closed; he — nothing to do with it. He heard Miss Mar¬ 
ston when she testified at the time the contract was closed 
and the remark that she testified that he made at that time. 
Miss Marston is mistaken about that, and he did not say 
at the time the contract was closed “That is a dirty trick”, 
because he did not actually know that the contract was 
closed. He knew that there was a deal being made, but 
he didn't know when the actual transaction was closed. He 
is familiar with the lots that were sold to Miss Marston; the 
witness has been in the real estate business since 1914, and 
was familiar with the lots down there. He is familiar with 
prices of lots in waterfront developments in 1932; he was 
familiar in 1932 with Manhattan Beach, Selby, Sunset 
Beach, out of Baltimore; was familiar with the prices of 
lots at that time in the developments; was familiar with 
Manhattan Beach itself in January and February, 1932; 

he worked there in January; offhand he would sav that 

* * * 

there — built on that entire property at that time probably 
one hundred and twenty-five, mavbe one hundred and fifty, 
homes, with people living in the majority of them; in fact, 
the waterfront was almost one hundred percent built up. 
In his opinion, lie would think $500.00 was a fair price for a 
lot in Block “X”; yes, a fair price, extremely fair. He 
does not recall the price of the lots in Block “Z”, but he 
thinks that transaction—lie is not sure, but lie thinks it was 
made after he had disposed of his interest. 

83 The witness further testified that he had been con¬ 
nected with four real estate developments in and 
about the waters of the Chesapeake Bay, and the plan 
known as the “Culver” method was used as the method 
of sales. It was a plan commonly known as the “lunch and 
lecture” method, a plan originated by Mr. Harry Culver, 
the former President of the National Association of Real 
Estate Boards. The witness is familiar with the commis¬ 


sions paid on the sales under this Culver system of selling 
real estate, and the scale of commission ranges from a low 
of 17% to 22M>%; that is the usual commission, depending 
upon the locality, and the customary commission the coun¬ 
try over. He got $30.00 of the money that was paid by 
Miss Marston; that was all he got, and that was on the 
January 16th sale. He is not clear if he received any- 
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thing on the February sale; if anything, it was $30.00. 
He may have received $60.00 on the two sailes. He dis¬ 
solved the partnership on the 22nd day of February; he 
sold out to Mr. Harrison and Mr. Broussard by assignment, 
and since that time he has had no interest in the firm of 
Manhattan Beach. He worked for Mr. Harrjson and Mr. 
Broussard after he sold his interest for a shqrt period on 
a commission basis as a salesman until he accepted employ¬ 
ment with Mr. Brennan and Mr. Williams and moved to 
Baltimore. He doesn’t recall what time that wals, he worked 
two or three months as an employee after |ie sold out. 
The direct examination being concluded, the witness there¬ 
upon testified upon cross examination. He received $30.00 
out of this Marston deal, because at that timej he was de¬ 
livering the lecture; that is what would be known as the 
sales manager. In this system they refer to a lecturer, and 
the lecturer receives 2% on all business. He received $30.00 
on the Marston sale in cash. He couldn’t sav without check- 

*' i 

ing the record, but that is what he should have (received on 
the sale. He was a partner in the first transaction in the 
firm. He is not sure about dates as to the second 
84 transaction. If the transaction occurred! on Febru¬ 
ary 15th, and he was a partner until February 22nd, 
he was a partner and entitled to a certain percentage of the 
profits until he sold out. His percentage of profit as a part¬ 
ner would have been thirty percent. He didn^t say that 
if the Manhattan Beach received $1,850.00 he received con¬ 
siderably more than $30.00; he received an amount equal 
to one percent of the amount of the sale; that is! all he re¬ 
ceived. He sold his partnership interest without! receiving 
any of the profits. He was entitled to thirty-fiie percent 
until he sold out. If the Manhattan Beach Cofnpany on 
February 15th had received $1,850.00 in some ojther way, 
he would not have gotten credit for it, because hie sold his 
assets—whatever assets or interest he may have had. If he 
had remained in the partnership, he would havq received 
his thirty percent on February 22, 1932. j 

The witness further testified that he cannot be absolutely 
positive but he thinks he made a few small sales himself at 
Manhattan Beach previous to that time, prior to thisjsale. He 
bases his opinion that about $500.00 is a fair pricbe on the 
fact that over the years Mr. Mellor, the owner of the prop- 
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erty, had sold lots not so long ago, his minimum price had 
been $1,500.00 and up; he knows it because he has Mr. Mel- 
lor’s word for it. lie does not base his entire opinion on 
what Mr. Mellor had told him, because he had been selling 
beach property since 1930 in the City of Washington, and 
had sold in that time hundreds of lots not nearly so good 
for $500.00, and above that, at Selby-on-the-Bay. There 
were other facts upon which he based his opinion, and it 
may be hard to explain it, but naturally, since selling beach 
properties sineb 1930, this transaction occurring in 1932, 
visiting various beach developments, having a comparison, 
having almost twenty years real estate experience back of 
him, he thinks he was competent. Whereupon the following 
transpired: 


Mr. Coe: I now move to strike out the witness’s 


85 


testimony that $500 is a fair value, because, by his 
own testimony, he is not competent to know it. 

The Court: The motion is sustained. 

Mr. Whitman: Exception. 


In expressing his opinion that 17% to 22%% is a reason¬ 
able rate he was not speaking of resales, he was speaking 
of commissions that are paid out under this plan of develop¬ 
ment. Under this plan he considers 22%% a reasonable 
rate of commission on a resale. He bases his opinion on 
the fact that six or seven individuals take part in every 
single transaction that is made under this plan. None of 
them receive any salary; they are all paid on a commission 
basis, each one receiving a correct share in the organiza¬ 
tion. He was connected with Selbv-on-the-Bay, another 
organization, where six or seven different people drew com¬ 
pensation out of the one sale from 1930 and 1931 up until 
the present time. He doesn’t mean that he has been with 
them, but they are still operating, using the same plan. He 
worked with them for two years under that scale of com¬ 
mission. He operated a piece of property himself-that 

they charge 22%% at Arundel-on-tlie-Bay six miles south 
of Annapolis on the same side of Annapolis as Beverley 
Beach. 


Thereupon the following proceedings took place: 

Mr. Coe: I ask that this witness’s testimony be stricken 
as to the rate of commissions from seventeen to twenty- 
two and a half per cent being reasonable rates, on the 


BEN S. HILL ET AL. VS. ELEANOR MARSTON. 


to 


ground that lie has not laid the foundation of fafct on which 
to base such an opinion. He is not qualified. I \^ant to add 
the further fact that we attempted to offer testimony of a 
witness to the very same thing, which witness had sold at 
Beverly Beach, six miles from Annapolis. Thq Court ex¬ 
cluded that. I don’t think another witness wlipse experi¬ 
ence is practically the same is competent. 

The Court: He has not testified yet that he sold any 
property here. I 

86 Mr. Coe: At Manhattan Beach? ' 

The Court: Yes. 

Mr. Coe: No. I asked him if any property at Manhattan 
Beach had paid twenty-two and a half per cent to any other 
firm other than the Manhattan Beach Company. 

i 

| 

Bv Mr. Coe: 

Q. Have you? A. Other than the Manhattan Bbach Com¬ 
pany, no, because the Manhattan Beach CompanyL from the 
time I knew it, this company had exclusive sales jrights. 

Q. Do you know of any other instance where resale has 
taken place where twenty-two and a half per cent has been 
charged? A. No. 


By the Court: 


Q. Answer that. A. No, I don’t. 

By Mr. Coe: 

Q. You do not know of any sales at Manhattan Beach 
other than this where twenty-two and a half perjcent was 
charged? A. No, I have no records. j 

The Court: The motion is granted. I 

Mr. Whitman: Exception. I 

Thereupon the examination of the witness was concluded. 

Thereupon the plaintiff, Eleanor Marston, was called as 
a witness in rebuttal in her own behalf and testifiqd as fol¬ 
lows : | 

i 

That she had a conversation with Mrs. LandrV on the 
occasion of one of the automobile trips shortly after Febru¬ 
ary 15th, wherein the question of deferred paymejnts over 
the amount she had paid under these contracts wab raised. 
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The witness was worried, and Mrs. Landry knew she 

87 was worried about these things. Mrs. Landry used 
to sav, * 4 What are vou worried about; there is noth- 

ing more for you to pay.” She recalls the testimony of 
Mrs. Landrv as to what occurred at Mr. Broussard’s office 

«r 

when she went there about the check. Mrs. Landrv was 
sitting there close bv. The witness was then asked if any- 
thing was said by her at the time with respect to deferred 
payments. She replied, “Well, she always repudiated the 
idea there were any other payments.” It was always the 
same thing. “There will be nothing for you to pay; it will 
come out of the sale.” But that was not her understanding 
that she would have anything to pay. That conversation 
was after she had discovered that her contract provided 
for future payments. 

Thereupon the witness further testified, upon cross-ex¬ 
amination, that in talking with Mrs. Landrv shortly after 
February 15th, when the contract was signed, she, the wit¬ 
ness, was worrying much about it. She began to doubt the 
possibilities in all the depression of them being able to 
fulfill their promises in regard to the property for one 
thing, and she doesn’t know whether it was after the read¬ 
ing of the contracts that she began to be sufficiently worried 
about the investment because the depression continued, and 
she began to doubt the possibility of its being- The de¬ 

pression had not been in full force and effect for nearly 
three vears when she made this investment; she doesn’t 
think so, but she had not made any investment before to 
worry about: she was trying to overcome the depression, 
and, of course, all the talk on Selby-on-the-Bay, and all like 
that, saying thalt this was the thing that would help us out 
of the depression. She doesn’t know and cannot remember 
when she repudiated the idea of future payments, or 
whether in talking with Mrs. Landry, she doesn’t remem¬ 
ber; but she, the witness, was always surprised when Mrs. 
Landry would say there was nothing more to pay. The 
witness never expected there was anything more to 

88 pay. She never expected anything more to pay, but, 
if it was, after she had found the contract, why, of 

course, she could not understand—why there was nothing 
more to pay: you see it was to come out of the sale, and 
she did not expect that at all. The witness was surprised 
at her saving that. She doesn’t think that she went back 
and looked at her contract. Asked if she were worried 
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about the investment made beginning in February, she, the 
witness, replied that she worried, she doesn’t know—she 
was just—she began to realize it was a good ideal. She 
had the contracts in a private place in her chiffonier; she 
just put them away. It is a place she has. She doesn’t 
believe that she had taken them down to the 'vault; she 
doesn’t remember, but it was a place she didnft get into 
often, but it was right there in her house. She is sorry to 
say she doesn’t know whether she had taken it dbwn to the 
vault or not; at one time she had it in the vault j; for some 
time after that she kept it in the chiffonier, but she thinks 
she had taken it out to the vault. When Mrs. Landry had 
these talks with her she didn’t go and look at the' 

She was astonished at the way Mrs. Landry talked, but did 
not go home and look at the contract. 


Whereupon the testimony for both sides was concluded. 

Be it remembered that the foregoing contain^ the sub¬ 
stance of all the evidence given at the hearing of t|his cause, 
and each of the exceptions stated to have beenjtaken by 
the attorney for the defendants were so taken, jand were 
dulv allowed and noted by the Court, and in order!that each 
and every thereof may be preserved and made of record 
this statement of evidence is duly stated, approved and 
signed, and ordered to be made of record in the hbove en¬ 
titled cause this 10th day of June, 1935. 

By the Court: 

F. DICKINSON LET'i'S, 

Justice. 

\ 

89 [Endorsed:] In the Supreme Court of j the Dis¬ 
trict of Columbia, Holding an Equity Courts Equity 
No. 54,992. Eleanor Marston, Plaintiff, vs. R. W. Harrison, 
Ben S. Hill, A. L. Broussard, The Manhattan Be^ch Com¬ 
pany and The Upper Ashburton Realty Company, ]Inc., De¬ 
fendants. Statement of Evidence. 
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I 

I 

BRIEF FOR APPELLANTS. 


STATEMENT OF THE CASE. 

This action in equity was brought by the appellee in 
the Court below for the rescission of two written con¬ 
tracts entered into between her and the Upper Ashburton 
Realty Company, Inc., through A. L. Broussard, appel¬ 
lant, for the purchase of lots in Maryland, and for the re¬ 
covery of money paid on the purchases. From December, 
1931, and at the time of the transactions A. L. Broussard, 
Ben S. Hill and Ralph W. Harrison, since decease^, were 
co-partners, trading as the Manhattan Beach Company. 
The theory of the amended Bill was that the written con¬ 
tracts signed by the parties did not state the terms! of the 
oral agreements reached between them. 



The answers of the appellants deny the material alle¬ 
gations of the Bill, as to any mistake or fraud, in the 
written contracts, and are sworn to by each of the appel¬ 
lants. The only witness on the issue of fraud or mistake 
in the contracts was the appellee, and her testimony is 
flatly contradicted by the appellant, Broussard, and the 
witness Landrv. 

w 

The written contracts were for the purchase of two 
groups of ten lots, and both provided for a down pay¬ 
ment of $1,500.00 on each purchase and for deferred 
monthly payments, as therein set forth, making the total 
purchase price $5,000.00 in the first contract and $3,000.00 
in the second contract. The appellee, as plaintiff below, 
contended that she had orally agreed to make the down 
payments of $1,500.00 as payments in full, for each group 
of lots, and that there were no deferred payments to be 
made, and that the written contracts do not express the 
agreements between the parties. The appellants deny 
this, and contend that the contracts as signed were in ac¬ 
cord with the oral agreements. The Court below decided 
that the appellant Broussard was in a confidential 
and trust relationship with the appellee, and had by fraud 
induced the appellee to sign the contracts, which did not 
represent the oral agreement between the parties, and 

decreed the recission of the contracts and the return bv 

* 

the appellants of the amount paid by the appellee on the 
purchase price of the lots. 

The defendants below, Harrison, Broussard and Hill, 
were doing business as a co-partnership, trading as the 
Manhattan Beach Company. They were sales agents for 
the Upper Ashburton Realty Company, Inc., a foreign 
corporation for the development of the property, in the 
sale of lots on the Upper Ashburton Realty Company’s 
property known as Manhattan Beach in Anne Arundel 
County, Maryland. The agents were selling property by 
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what is known as the “Culver System,” originated by a 
former President of the National Association of Real 
Estate Boards. The system is commonly knpwn as the 
“Lunch and Lecture System.” The sales agents fur¬ 
nished transportation and food for prospective custom¬ 
ers, a lecture at the property in a pavilion thereon, and 
they were bound to pay commissions to seveiji or eight 
people who take part in one way or another hi the sale. 
The commission, as agreed upon by the sales agents and 
the owner of the property, was 50% of the purchase price 
of the sales made for the Tapper Ashburton Realty Com¬ 
pany, Inc. A commission of 22%% on resale ujnder this 
system is a usual and reasonable commission, j 

I 

i 

At the time the appellants entered into the sales agency 
contract, in December, 1931, the Manhattan B^acli had 
been developed by the owner, the Upper Ashburton 
Realty Company, Inc., and lots sold for some tiijne past; 
nearly all of the water front lots had been sold and 125 
to 150 homes built on lots previously sold by the owners. 
(Record, p. 72). The appellee in this case wais about 
seventy years old, and a woman of considerable lousiness 
experience. She had bought and sold real estate both 
within and without the District of Columbia, collected 
first and second trusts, sold life insurance, and hgd other 
business experience. j 

I 

i 

The appellant Broussard, as sales agent, as afbresaid, 
and known to be such by the appellee, in January, 1932, 
negotiated with the appellee a contract for the sale of 
ten lots in Block “N” in Manhattan Beach for $5,(j)00.00; 
he agreed to take 83 shares of the capital stock lof the 
Capital Traction Company of this City at the price of 
$1,500.00 as down payment on the purchase price ahd six 
months pre-payment of the agreed deferred monthl^ pay¬ 
ments of $25.00 each, which payments were to continue 
until the total balance had been paid. Broussaiid ex- 

i 
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plained to her fully the terms of the sale, and he told 
her at that time that the lots could probably be sold be¬ 
fore the six months were up, and that the deferred pay¬ 
ments on the resale would meet the deferred payments 
she had agreed to make; (Record, pp. 55 and 56) he fur¬ 
ther told her that he could get her in on the ground floor 
and make her some money if she would buy these lots, 
and that he thought he could get $975.00 apiece for the 
lots for her on resale; (Marston, Record p. 45) he told 
her at the time that such an investment would enable her 
to recoup a large part of the loss she had sustained by 
the depreciation in the value of the said 83 shares of the 
Capital Traction Company stock. She had paid $7,000 
for the stock, and it had gone down and down and she 
was afraid that its value would be reduced to nothing. 
The contract was prepared, embodying the aforegoing 
terms, and signed by the appellee on the 16th day of 
January, 1932, and a few days later by the Upper Ash¬ 
burton Realty Company, Inc. The stock was turned over 
to the Manhattan Beach Company as agreed upon. The 
contract appears as Exhibit “B” of the Petition (Rec¬ 
ord, p. 9). The appellee had every opportunity to read 
the contract when presented to her. She signed it, and 
was given a copy of the signed contract within a few days 
of the date thereof. 

Thereafter, in February, 1932, the appellant, Brous¬ 
sard, entered,into negotiations with the appellee for the 
purchase of ten additional lots at Manhattan Beach, be¬ 
ing all of Block “Z”, in Manhattan Beach, and she agreed 
to purchase them for $3,000.00 and to make a down pay¬ 
ment of $1,500.00, which was to include prepayment of six 
months deferred payments of $15.00 a month on the un¬ 
paid balance. The contract was drawn embodying these 
terms and signed by the appellee on February 15, 1932, 
and a few days later by the Upper Ashburton Realty 
Company, Inc.; a copy thereof was furnished the appellee 


I 

I 

I 


shortly after the time it was signed by her. Ajt the time 
of the sale both the appellee and Broussard thought one 
of these later lots could be sold as an oil statiojn site for 
$3,000, and all could be sold for ‘‘real money.”! She had 
every opportunity to read both of the contracts at the 
time they were signed, and they remained in hqr posses¬ 
sion after thev were delivered to her. 

* 

The last ten lots in Block “Z” were valuably, for the 
reason that they had been designated by the pwner as 
commercial property and included the only site! at Man¬ 
hattan Beach available as a site for a gasolin(j station. 

All of the lots the appellee agreed to purchase were 
worth the price set forth in the two aforesaid contracts, 
and the price was a lower price than the owner jiad been 
selling similar lots. (Record, pp. 57 and 59). j 

i 

The appellant, Broussard, thereafter resold for the 
appellee, three of the said lots in Block “N” at land for 
the sum of $975.00 each, of which amount $32p.00 was 
paid in cash and the balance of the purchase price of each 
of the three lots was to be paid at the rate of $10.00 each 
a month, making a total of $30.00 a month. Byoussard 
sent for the appellee and explained to her on <|uly 20, 
1932, the terms of the resale of the lots. After deducting 
22 1 /o% as a commission on the purchase price, j that is 
$219.37 on each lot, he gave her a check for $316.8^ as her 
part of the cash payment on the three lots. The (Commis¬ 
sion of $219.37 was paid out to those entitled to it under 
the Culver System, and neither the Manhattan Beach 
Company, Broussard nor Hill received any part thereof. 
He explained fully to the appellee on July 20th 'how he 
arrived at the figure of $316.00 and gave her full iiiforma- 
tion with regard to the transaction. The comijnission 
paid out by the Manhattan Beach Company on the Iresales 
was less than the actual cost to it of making the sjales of 
these three lots. | 

I 

I 

i 

i 

i 
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On July 22, 1932, attorneys for the appellee wrote the 
Manhattan Beach Company that the appellee had con¬ 
sulted them with regard to the two contracts signed by 
the appellee, as aforesaid, and stated: 

4 'In each of these contracts the vendee purports to 
agree to purchase certain lots at Manhattan Beach, 
therein described, and to pay a further considerable 
amount as the purchase price. 

4 4 Miss Marston informs me that this matter was 
misrepresented to her, and that in neither instance 
would she understand that she would be required or 
that she had obligated herself to make further pay¬ 
ments in cash.” (Record, p. 41.) 

On September 9, 1932, the attorney for the appellee 
again wrote the appellant stating: 

4 4 Miss Marston did not understand that she was to 
obligate herself to pay more for the lots at Manhat¬ 
tan Beach than the amount turned over to you repre¬ 
sented by the Capital Traction Company stock.” 

The letter proceeded to ask for the rescission of the 
contract, “the same not being in accordance with your 
agreement with her. You are hereby requested to return 
to her the value of the stock turned over to you by her on 
account of this contract.” 

The deferred monthly payments on the resale of the 
three lots at $30.00 a month would more than pay the 
$25.00 monthly deferred payments on the ten lots in 
Block “X” as provided by the contract of January 16, 
1932, supra. The sales of the three lots at $975.00 gave 
the appellee a profit of $236.63, or 171%, on the $150.00 
she had invested in each lot, after allowing a commission 
of 22%%, or $219.37, and the purchase price of $500.00 
she had agreed to pay for the lots. Her complaint seems 
to be that the commission was excessive, and that she 



i 


I 

1 

I 


j 

i 

i 
I 

j 

should have received the difference between the $150.00 
paid for each lot by her and the $975.00 the lots were re¬ 
sold for. | 

i 

j 

THE QUESTIONS INVOLVED HEREIN. j 

First: Whether there was anv confidentiali or trust 

" i 

relations between the appellant, Broussard, anp the ap¬ 
pellee. This question is raised by the Court’s interpre¬ 
tation of the evidence in its findings of fact, opijnion and 
decree. 

| 

I 

Second: Whether on the testimony as a whqle there 

* j 

was any mistake, fraud or false misrepresentations 
proven on the part of the appellants that woulil entitle 
the plaintiff to the relief prayed and granted. This 
question is raised by the Court’s findings of fact] opinion 
of the Court, and the final decree over the appellants’ 
objections. j 


Third: Whether the appellee is bound by the terms of 
the written contracts signed by her. This question was 
raised by the Court’s refusal to dismiss the petition. 


Fourth: Whether the contract entered into by j the ap¬ 
pellee for the purchase of lots of the Upper Ashburton 
Realty Company with its agents, and as part of tike same 
transaction, and at the same time the appellee employed 
the owner’s agent to resell the same lots for hpr at a 
greatly increased price, was not a contract contrif bonos 
mores; and should equity not leave her where itj found 
her under the doctrine of clean hands? This question 
was raised by the Court’s failure to recognize this doc¬ 
trine in the findings of fact, opinion, and final decjree. 

i 

Fifth: Whether testimony of the witness, Ben $. Hill, 
to the effect that $500.00 was a fair price for t^ie lots 
agreed to be purchased by the appellee, was competent 


i 


s 


and proper evidence. This question was raised by the 
appellee's Motion to Strike the Evidence, which was sus¬ 
tained by the Court. (Record, p. 74). 

Sixth: Whether the testimony of the witness, Ben S. 
Hill, to the effect that 22%% commission on the sale of 
the three lots for the appellee was, under the Culver sys¬ 
tem of sales, a reasonable commission, was competent and 
proper evidence. This question was raised by the ap¬ 
pellee's Motion to Strike the Evidence, which was al¬ 
lowed by the Court. (Record, pp. 74 and 75). 

Seventh: Whether equity has jurisdiction in view of 
a full and adequate remedy at law by an action in deceit. 

ERRORS RELIED UPON. 

(2) In granting the plaintiff’s motion to strike out the 
testimony of Ben S. Hill that $500.00 was a fair value for 
the lots. 

(3) In granting the plaintiff’s motion to strike out the 
testimony of Ben S. Hill that twenty-two and a half 
(22%%) percent commission was a fair commission on 
the resale of lots. 

(4) In finding that the defendants, Broussard and 
Hill, or either of them, made any false representations to 
the plaintiff to induce her to turn over her Capital Trac¬ 
tion stock, or to enter into any agreement to resell lots 
for her to recoup her losses. 

(5) In finding that the defendants led the plaintiff to 
believe that they would take the plaintiff’s eighty-three 
shares of Capital Traction stock in full payment for ten 
lots in Block “N”, Manhattan Beach. 

(6) In finding that the defendant, Broussard, induced 
the plaintiff to pay him $1,500.00 cash as payment for 


ten lots in Block “Z”, Manhattan Beach, orj that the 
plaintiff signed a second contract, believing thafc she was 
signing a contract whereby the $1,500.00 was in full pay¬ 
ment for the lots. 

(7) In finding that the plaintiff reposed confidence in 
Broussard, and that she did not read either of! the said 
contracts, or that she considered him her frienc[ and ad¬ 
viser and, therefore, did not take the precautions she 
would probably otherwise have taken to protecj herself. 

(8) In finding that a few months later the plaijntiff had 

her suspicions aroused and examined the contract signed 
by her and thereupon learned for the first time! that the 
contract provided for deferred payments, or ^bat she 
thereupon corresponded with defendant, Brousshrd, and 
remonstrated. j 

(9) In finding that the plaintiff relied on the advice 

and representations of the defendant, Broussard, treat¬ 
ing him as her confidential adviser. j 

. 

I 

(10) In finding that the defendants, or any <^f them, 
practiced any fraud upon the plaintiff. 

(11) In finding that the defendant, Broussarc^, on be¬ 

half of the Manhattan Beach Company, by reason of that 
Company’s arrangements with the Upper Asjiburton 
Realty Company, undertook to act as plaintiff’^ agents 
to resell the property. ] 

i 

(12) In finding that a position of trust and confidence 
existed at any time between the plaintiff and the defend¬ 
ant, Broussard. 

i 

(13) In finding that the defendant, Hill, kne'vf about 
the transaction when closed. 

I 

(14) In not dismissing the Bill of Complaint. 
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(16) In not holding that the plaintiff was bound by 
the terms of the written contracts entered into by her 
with the Upper Ashburton Realty Company, Inc. 

(17) In not holding that the plaintiff had failed to act 
promptly in seeking to cancel the contracts and was not 
entitled to equitable relief. 

(18) In not holding that the proof offered by the plain¬ 
tiff was not sufficient or of a character to justify a can¬ 
cellation of the contracts either for fraud or mistake. 

(19) In not holding that fraud was not either alleged 
or proven by the plaintiff. 

(20) In not holding that the plaintiff in entering into 
a contract with defendant, Broussard, the vendor's agent, 
to resell the lots for her at a large profit had entered into 
a contract contra bonos mores and that she could, there¬ 
fore, not seek the aid of equity. 

(22) In entering the decree for the plaintiff. 

ARGUMENT. 

First. 

WAS THERE A FIDUCIARY RELATIONSHIP BETWEEN 

THE PARTIES. 

The main question involved in this case is, whether or 

not there was any fraud or misrepresentation or mistake 

shown that would entitle the plaintiff below to the relief 

accorded her bv the lower court bv the final decree. The 

* * 

court below held that a position of trust and confidence 
existed between the appellee and the appellant, Brous¬ 
sard, acting on behalf of the Upper Ashburton Realty 
Company, Inc., in the negotiating and the execution of 
the written contracts referred to, and that the appellant, 
Broussard, was guilty of fraud in inducing her to sign 


I 


i 

i 



the contracts which did not contain the oral ‘agreement 
between the parties. (Court’s Findings of F^ct, 15 and 
16, and Conclusion of Law and Opinion, Rlecord, pp. 
26-27). ! 


(a) The Burden of Proof is upon the Appellee to show 
the Existence of the Fiduciary Relations. 

The burden of proof is upon the plaintiff bdlow to es¬ 
tablish the existence of the confidential and trust rela¬ 
tions. ! 


Crawford vs. Crawford, 134 Ga. 114; 28 L. R. 

A. N. S. 353 and 19 Ann. Cas. 932; 

Baugh vs. Houston, (Tex. Civ. App.) ;193 S. W. 

242; | 

Piano Mnfg. Co. vs. Bergmann, 102 jWis. 21. 


(b) What are the proven facts that justify the Court's 
finding of a Confidential and Trust Relationship between 
the Parties? I 

i 

I 

l 

There was no formal fiduciary relationship between 
the parties. What then were the facts that justify the 
Court in holding that such relation did exist betfween ap¬ 
pellant, Broussard, and the appellee? 


The appellant, Broussard, was in fiduciary Relations 
with the Upper Ashburton Realty Company, In|c., as its 
sales agent, and this fact was known to the appellee at 
the time of the negotiations between the parties. She 
must be presumed to know that his first duty w$s to his 
client, the Upper Ashburton Realty Company, Iijc. 

I 

I 

i 

If there were a position of trust and confidence be¬ 
tween Broussard and the appellee other than a! formal 
one, it must have been created by the mutual acts on their 
part, and the burden of proof is upon her to show facts 
that establish this relationship; and it must be!proven 


i 
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by some acts or behavior on the part of Broussard. Such 
self-serving declarations as “she really felt that he had 
a brother interest in her, and certainly considered him 
a good friend of hers and a man of business ability,” 
(Record, p. 35) and “she felt that she was in the hands 
of friends who were looking after her interest”, (Record, 
p. 49) do not establish any trust relationship. What facts 
with regard to Broussard are shown by the evidence? 

The appellde’s testimony on page 35 of the Record is: 

“Asked what her relationship was with Mr. Brous¬ 
sard after that time, she further testified they were 
very kind to her and paid a great deal of attention 
to her. He was her sister's agent, and visited her at 
her house frequently; the purpose of the visits was 
that they just appeared to be friendship at the time 
—interest in her (appellee's) affairs. He knew she 
had no man and familv, and she reallv felt that he 
had a brother interest in her, and certainly consid¬ 
ered him a good friend of hers and a man of business 

abilitv.” 

% 

She immediately nullifies the above statement by con¬ 
tinuing (Record, p. 35): 

“It was not so much Mr. Broussard who paid the 
friendly visits as it was his sister-in-law who had 
the machine, and she used to take them out. They 
would go and get the children, his girls, and she 
would go and get them from school, then they would 
have a drive. Sometimes they would take the plain¬ 
tiff's sister out, and Mr. Broussard did not pay her 
any friendly visits particularly. He would come 
when there was some business.” 

“She further testified that she talked over her 
financial affairs with him— she hadn't any financial 
affairs to talk of, but she had already explained that 
they tried to get her to exchange the stock when she 
was with Selby-on-the-Bay people. In her conversa¬ 
tions with him about the stock, she understood—he 
represented to her that stock was something that a 


woman should never fool with, and that iland was 
something you could depend upon. Land would not 
run away, and that these lots would be profitable. 
Of course, when he came to see her for the! Manhat¬ 
tan he said he was now in a position to piit her on 
the ground floor of a good investment; thht he had 
not been able to while he was with the Selpy people 
because he was a mere representative and not a sales¬ 
man. She told him about the purchase by her of the 
Capital Traction stock and the condition^ and he 
knew that she was very much worried ^bout the 
Capital Traction and it was going down ajnd down 
and she was just afraid that it would be! reduced 
to nothing. j 

“She further testified that she thought shje bought 
Capital Traction stock at about 83 and it Amounted 
to over $7,000.00. She could not tell the approximate 
date of the purchase. She did know the dividend 
when she bought it. It was recommended by the 
bank. The dividend was 7%, and she kneW she got 
only one dividend at that rate; the next was|6%, and 
then it kept going down.” (Record, p. 36). j 


The appellee testified (Record, page 35): j 

“She became acquainted with Mr. Brousslard, she 
thought, in 1931, when he was with Selby-onjthe-Bay 
people. A friend of hers took her down th|ere: the 
friend had bought a lot and Mr. Brousshrd, she 
thought, was the financial man for the Selbp-on-the- 
Bav people, and she decided to get a lot nekt to the 
lot of her friend, and she was taken to Mr. Broussard 
and that is where she met him by Selby-on-the-Bay, 
and she then bought one lot by Selbv-on-the-^pay.” 


The appellee further testified that she paid 
that one lot and received a deed for it. (Recordj 
She then bought three additional lots at Selby-on- 
because her friend, Mrs. Harvey, advised her tc\ 
Selby, and the appellee thought Mrs. Harvey 


Cash for 
p. 44). 
the-Bay 
buv at 


“* * * had a great deal of business knowledge, 
and she made a success of her life, and the plaintiff 
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thought she knew a lot about this, and she (Mrs. 
Harvey) had all these lots. They thought it would 
be nice for them to be next to her, and she advised 
the plaintiff to buy at Selby.’’ (Record, p. 45). 

The above is all of the evidence of the appellee of any 
acts or matters on Broussard’s part from which confi¬ 
dential and trust relations could be implied. No other 
witnesses testified for the appellee on this subject. 

The appellant, Broussard, testified at page 60 as fol¬ 
lows : 


“ * *!* He had been quite intimate and friendly 
with Miss Marston. His sister-in-law had called 
around to see her; he doesn’t know that he called to 
see her, but she used to come to the office, and when 
they had entertainments at the property she used to 
come over. * * * He doesn't think he visited her home 
anv time in 1932; the onlv time he called on Miss 
Marstoi} at her home was when he was with Selby- 
on-the Bay.” 

There is not a word of evidence that the sister-in-law 
was anything more than a friend of the appellee, nor 
anything to .show that the sister-in-law even discussed 
any of the appellee's affairs before the second contract. 
She received no part of the commission on the first sale. 
(Record, pp. 6S and 69). 

The evidence certainlv shows no formal fiduciarv re- 

•» % 

lationship between the appellee and the appellant, Brous¬ 
sard, and we submit that neither does it establish such a 
relationship as would imply that Broussard was acting 
in any such capacity. The appellee was not a woman 
inexperienced in business, nor was she in February, 1932, 
either so old or of such mentality that a fiduciary relation¬ 
ship could be implied between the parties. She was a 
woman of considerable and varied business experience. 
She had bought and sold real estate in the District of 
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Columbia; bad attended to the title insurance oh the prop¬ 
erty, and had attended to the collection of twp trusts in 
which she was interested on the sale of property in the 
District of Columbia. It was upon the advice of her bank 
in 1929 or 1930 that she had invested the proceeds of 
these two trusts in Capital Traction stock, j She had 
business acumen enough to know that at the tijme it was 
a 7% stock, and she had kept herself posted j as to its 
value and was much concerned about its continued de¬ 
preciation and its lack of dividends at the 7% ijate. She 
had previously bought one lot for cash at Seltyy-on-the- 
Bay for which she received a deed, and had jater, but 
previous to her purchases at Manhattan Beaclji, bought 
three additional lots at Selbv-on-the-Bay, making a down 
payment on them and signing and receiving a contract 
for deferred payments, such as the contracts she signed 
involved in this case. Her purchases at Selbv-op-the-Bay 
were made upon the advice of her experienced I business 
friend, Mrs. Harvey. She had bank accounts, which she 
managed herself, and took the advice from the officers of 
her banks, one of which officers lived in the hopse with 
her. She was the first woman life insurance agent in 
Philadelphia, and had sold life insurance. She l^ad been 
engaged for six years as a specialist in demonstrating 
“Sadirons.” She had been put in charge of her! sister’s 
estate, consisting of stocks and bonds, and she kpew that 
these stocks and bonds were very conservative, and that 
one of the companies in which the money w’as invested 
was a very solvent company. She knew that her) invest¬ 
ment in a building association was sound. (Recbrd, pp. 
36, 44, 45.) I 

i 

I 

The appellee did not go into the purchase of ! lots at 
Manhattan Beach blindfolded. She had had the! advice 
of Mrs. Harvey, the experienced and successful business 
woman, about lots at Selby-on-the-Bay. (Record, p. 45). 
She knew the elements that contributed particular value 


I 

I 


i 
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to lots iii these beach developments. She testified as to 
the first ten lots that thev were “in the most desirable 
location at the beach.” * * * ‘‘They were near the pavil¬ 
ion, and were supposed to be the most desirable at Man¬ 
hattan Beach.” (Record, pp. 36 and 37). 

As to the second purchase of lots in Block “Z”, she 
testified that it 

“* * * contained a lot on the State road, which 
would be valuable for a gasoline station * * * that it 
was in such a good location they (i. e. the Manhattan 
Beach Company) felt sure—and she believed they 
felt sure—that the lots could be resold to the Stand¬ 
ard Oil people for $3,000.00. * * * She can identify 
these lots at Manhattan Beach as being down near 
the State road.” (Record, p. 37). 

She further testified that she went to Manhattan Beach 
after she had been to Selbv-on-the-Bay, and 

“She Saw the property and thought it was very 

good indeed, a beautiful piece of property. Mr. 

Broussard told her he was just taking these and 

could get her in on the ground floor and could make 

her some monev if she would buv these lots. Mr. 

* • 

Broussard thought he could get what he did get— 
$975.00 apiece, she thinks.” (Record, p. 45). 

“She understood thev were the best buv on the 
beach. She still thinks they were the best buy on 
that beach. The pavilion was considered very desir¬ 
able—to be near that pavilion. She doesn’t know— 
she hasn’t been there for so long, but she investi¬ 
gated at the time and made up her mind that they 
were valuable lots, and could he resold for real 
money .” (Record, p. 46). 

“She knew that they were considered to be near 

the pavilion, and that was usually a very desirable 

location. When she bought the second batch of lots 

they were certainly supposed to have an excellent 

value, because that was bv the State road and thev 

• • 
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thought they would have no difficulty in selling it to 
one of the gasoline companies for a gasoline station. 
It was also listed as business property, and practi¬ 
cally the only business property in the division, and 
she felt it had a particular value for that reason.” 
(Record, p. 50). j 

i 

The appellee further testified that 

| 

“She surely believes that the lots at th0 entrance 
of the property—the second sale—were very valu¬ 
able, and they could be sold at a profit. Sh|e thought 
that she was going to get $3,000.00, and! she had 
heard Mr. Broussard’s statement that negotiations 
were going on for the sale of one lot for $3,000.00.” 
(Record, p. 51.) j 

The fact is, that the appellee bought this j property 
as a speculation “trying to overcome the degression” 
(Record, p. 76) and when she found that she was pot going 
to get the entire $975 for the lots resold, but Would be 
charged a commission on the resale, she then first became 
dissatisfied with her bargain. She testified at page 60 
that “the profit of $285.00 on a $150.00 lot was]not very 
much,” and seemed to think that even a profit of $605.00 
on her $150.00 lot would not be entirely satisfactory, as 
she would have to wait a long time to get it if phid in in¬ 
stallments. The appellee had an excellent grasj) of real 
estate and real estate values, and she only botight the 
lots after she had investigated the matter thoroughly. 
According to her theory she was to make about 550% on 
her monev within a short time. 

We submit that the appellee did not meet th4 burden 
of proof upon her to establish any fiduciary Relations 
with the appellant, Broussard. The evidence shows 
clearly that the only matter of her affairs that she dis¬ 
cussed with Broussard was the depreciation and loss in 
her Capital Traction stock, and her fear that i|t would 
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“go down to nothing." She was “trying to overcome 
the depression" by getting rid of the stock of uncertain 
value and making other and better investments. She 
knew that Broussard was the agent for the sale of lots 
at Manhattan Beach, and she did not rely upon what 
Broussard told her but made her own investigation, and 
arrived at the conclusion that if she invested in these lots 
she would make “real money”, and all the evidence tends 
to show that if she had carried out her part of the con¬ 
tract she would have made “real money” on the amount 
she had invested without the necessity of making any 
further payments. 

This Court in McGaw vs. Huntley, 36 App. D. C., 26, 
and in Hayes vs. Huddleston, 40 App. D. C. 183, had to 
determine whether a fiduciary relationship existed be¬ 
tween the parties, and in both cases, after considering 
the evidence showing the business capacity of the plain¬ 
tiffs and relations of the parties, held that fiduciary rela¬ 
tions had not been established. 

'IVe submit that the facts in this case differentiate it 
from the case of Hammett vs. Minar, 60 App. D. C. 286. 

In Baugh vs. Houston, 1^3 S. W. 242 (Texas Civ. App.) 
a bill was tiled by Mrs. Baugh to set aside a contract for 
fraud on the part of the defendant, Houston. The plain¬ 
tiff, Baugh, alleged that her husband and Houston were 
the owners of 10,200 acres of land, and that her husband 
had abandoned her in 1902; that the Baughs’ interest in 
the land was! community property; that the husband, 
Baugh, and Houston had been in partnership, and that 
after her abandonment she left the control and renting 
of the land to Houston, because during such partnership 
(1885-1902) he had completely won her confidence and 
she believed all of his statements to be true, and that she 
was inexperienced in business matters. The Court held 
on demurrer that such allegations did not show fiduciary 
relationship between Mrs. Baugh and Houston. 
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Second j 

MISTAKE OR FRAUD NOT PROVEN. j 

(a) One Witness not sufficient to overcome Answer 
under Oath. j 

I 

The sixth to the tenth paragraphs of the Bill |s amend¬ 
ed (Record, pp. 3-5; and 20) contain the allegations that 
the oral agreements between the parties werej that the 
payment of $1,500.00 on each of the respective jcontracts 
was to be in full payment for each purchase of ten lots. 
These averments are denied by both appellants in their 
separate answers, both of which are sworn to. (Record, 

pp. 12-15; and 20-21; 18 and 22-23). 

■ 

The appellee was the sole witness to testify on her be¬ 
half with regard to the oral contract as set out in her 
Bill. The appellant, Broussard, denied that he had made 
such an oral agreement as she testified to, apd stated 
clearly and directly that the oral agreements j between 
the parties were identical with the terms of the tjwo writ¬ 
ten contracts. The bill should have been dismissed upon 
the authority of Vigel vs. Hopp, 104 U. S. 441, an^l Camp¬ 
bell vs. Northwest Eckington Improvement Company 229 
U. S. 561, both cases being appeals from the District of 
Columbia Equity Courts and both cases reversing the 
action of the District of Columbia Courts. In bpth cases 
it was sought to have a deed set aside on the thebry that 

the deeds were intended merelv as securitv for debts. 

* 

The Court said in Vigel vs. IIopp supra: 

“This is a suit in equity begun by the appellee to 
set aside a deed executed by her to the appellant, 
on the ground that the deed, though absolutp on its 
face, was intended only as security for a debt, which 
has since been paid in full. There are numerous 
allegations of fraud, but the whole scope apd pur¬ 
pose of the suit is to establish a trust, and get back 


the property in that way. The answer denies every 
allegation of fraud and trust, and insists that the 
deed was intended as an absolute conveyance, and 
not as security. This is responsive to the bill, and 
before the relief can be granted which is asked, these 
denialsi must be overcome by the satisfactory testi¬ 
mony of two witnesses, or of one witness, corroborat¬ 
ed by circumstances which are equivalent in weight 
to another. 2 Story, Eq., sec. 1528. The appellee is 
the only witness in support of the bill, and the cor¬ 
roborating circumstances are not, in our opinion, 
sufficient to overcome the answer. It will serve no 
useful purpose to enter into analysis of the testi¬ 
mony. 

* 

“The decree is reversed and the cause remanded, 
with instructions to dismiss the bill/’ 

In Campbell vs. Northwestern Eckington Improvement 
Company supra, the court approved the above rule and 
cited a number of other cases to the same effect at p. 584. 
We submit that the bill should have been dismissed upon 
the above authorities. 

(b) Damage must be shown to recover for Fraud. 

In fraud actions, either at law or in equity, there are 
six elements of fraud that must be proven before any 
relief can bp afforded. In the Southern Development 
Company of Nevada vs. Silva, 125 U. S. 247. an equity 
proceeding, the court said at p. 249: 

“The burden of proof is on the complainant; and 
unless he brings evidence sufficient to overcome the 
natural presumption of fair dealing and honesty, a 
court of equity will not be justified in setting aside a 
contract pn the ground of fraudulent representations. 
In order to establish a charge of this character the 
complainant must show, by clear and decisive proof: 

“First. That the defendant has made a repre¬ 
sentation in regard to a material fact; 
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I 


“Secondly. That such representation Sis false; 

i 

“Thirdly. That such representation whs not actu¬ 
ally believed by the defendant, on reasonable grounds, 
to be true; ! 

j 

“Fourthly. That it was made with intjent that it 
should be acted on; 

“Fifthly. That it was acted on by complainant 
to his damage; and, j 

“Sixthly. That in so acting on it the cqmplainant 
was ignorant of its falsity, and reasonably believed 
it to be true.” j 

i 

Cooley on Torts, 4th Ed. Vol. 2, sec. 348 at! page 551, 
speaking of fraud, said: 

j 

“In order to render it actionable the j following 
facts should appear. First. That the representa¬ 
tions were made as alleged. Second. That they 

were made in order to influence the plaintiff’s con¬ 
duct. Third. That relying upon them, did enter 
into a contract, or otherwise act as desired, j Fourth. 
That the representatives were untrue. Fifth. That 
the plaintiff suffered damage from the actiqn he was 
induced to take. Sixth. That this damagd followed 
proximately the deception.” 

i 

In Shappirio v. Goldberg, 20 App. D. C. 185 at 194, this 
Court quotes with approval the rules laid down ^n South¬ 
ern Development Company of Nevada v. Silvh, supra, 
case. 

In the case of the Eureka Dairy Company vs. McSween, 
37 D. C. App. 1, at p. 8, this Court said: 

“ * * * To rescind a sale upon the grouqd that it 
was induced by false and fraudulent representations, 
and thus judicially brand the vendor as a frpud, is a 
serious matter, and a court of equity will ijot exer¬ 
cise such extraordinary power unless the evidence is 
of a very convincing character. ‘Canceling an exe- 


cuted contract is an exertion of the most extraordi¬ 
nary power of a court of equity. The power ought 
not to be exercised except in a clear case, and never 
for an alleged fraud, unless the fraud be made clearly 
to appear; never for alleged false representations, 
unless their falsity is certainly proved, and unless the 
complainant has been deceived and injured by them.’ 
Atlantic Delaine Co. v. James, 94 U. S. 207, 24 L. ed. 
112; see also Shappirio v. Goldberg, 20 App. D. C. 
193.” (Italics ours.) 

The Maryland Court of Appeals in Melville vs. Gary, 
76 Md. 221, at p. 222, has succinctly stated the rule to be: 

“The foundation of an action of this kind, says 
Duller, J., in the leading case of Pasley v. Freeman, 
3 Term. Rep., 57, is fraud and deceit in the defendant 
and damage to the plaintiff. Fraud without damage 
or damage without fraud gives no cause of action; 
but where these two concur an action lies.” 

“So to entitle the Plaintiff to recover he was 
bound to offer evidence from which the Jury could 
reasonably find that the promises and representa¬ 
tions set out in the declaration were false, and fraud¬ 
ulently made: and then in the next place, that the 
Plaintiff, relying on these representations, had suf¬ 
fered injury.” 

There is no i allegation in the Bill that the appellee 
was injured as a result of the fraud practiced upon her, 
and no attempt was made by the appellee, or anyone 
else on her behalf, to show that she was injured by the 
fraud she charges was practiced upon her. The testi¬ 
mony of the appellee shows that she believed that the 

lots were valuable and could be sold for “real monev” 

* 

or at a profit for her. (See quotation from Record, supra, 
pp. 16-17). The evidence further shows that three of the 
lots in question were sold at a very material profit for 
her account. Broussard testified without objection or 
contradiction that the lots sold to the appellee, at the 


price stated in the written contracts, were below the price 
the owner had obtained for similar lots prior tp the sale 
to her (Record, p. 57). He further testified at p^ge 58: 

“If Miss Marston had not repudiated thi contract 
and sought this rescission, he thinks all of jhose lots 
could have been sold for her at a profit.’’ 

Counsel for the appellee on cross-examination pf Brous¬ 
sard brought out the fact that the lots “were all of a value 
more than she paid for them.” “The propertyj is worth 
more than she paid for it.” The best evidence that the 
appellee was not injured is the sale of the thrpe lots at 
$975.00, which gives her a profit of 171% on the amount in¬ 
vested, together with 6% on deferred payments |(Record, 
p. 58). The appellant, Ben S. Hill, testified on direct ex¬ 
amination that in his opinion $500.00 was a fhir price 
for lots in Block “N” (Record, pp. 72-74). submit, 
therefore, that the appellee failed to meet the buifden that 
was upon her to show that the alleged fraud hjad occa¬ 
sioned her any damage; and further that the propf shows 
that not only did she not suffer any damage, but Ithat she 
was benefited by the transaction. 

(c) Character of Proof Required. 

The ordinary rules of evidence do not apply jwhere a 
rescission of a contract is sought on the ground of a 
mistake or fraud. 

In Hern vs. Northeastern Mutual Marine Insurance 
Company, 87 U. S. (20 Wallace) 488, the Court said: 

4 4 The party alleging the mistake must showj exactly 
in what it consisted and the correction that should be 
made. The evidence must be such as to leave no rea¬ 
sonable doubt upon the minds of the court tp either 
of these points.” 
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The court said in Philippine Sugar Estates Develop¬ 
ment Company, Limited, vs. Government of the Philip- « 

pine Islands, 247 U. S. 3S5, at page 391 : 

“The burden of proof resting upon the appellant 
cannot be satisfied by mere preponderance of the evi¬ 
dence/ ’ 

And again in Campbell vs. Northwest Eckington Im¬ 
provement Company supra: 

“ * * * this case is a proper one for the applica¬ 
tion of the well-known principle that to justify the 
setting aside of a solemn instrument of conveyance, 
deliberately made by parties sui juris, and the giving 
to it of an effect different from its plain purport, 
the evidence should be clear, unequivocal and con¬ 
vincing. Maxwell Land Grant Case, 121 U. S. 325, 

381, 30 L. ed. 949, 959, 7 Sup. Ct. Rep. 1015. The 
evidence of the complainants does not, we think, 
measure up to the standard.” 

In United States vs. Maxwell Land Grant Company, 

121 U. S. 325, the Court, in addition to quoting with ap¬ 
proval the same quotation from Atlantic Delaine Co. vs. 

James, appearing in the quotation from Eureka Dairy 
Company vs. McSween, supra, p. 21, continued: 

4 

“In Story ? s Equity Jurisprudence, section 157, it 
is said that relief will be granted in cases of written 
instruments only where there is a plain mistake 
clearly made out by satisfactory proofs. Chancellor 
Kent, in the case of Lyman v. United Ins. Co., 2 Johns, 

Ch. 632, which had reference to reforming a policy of 
insurances, says: ‘Tire cases which treat of this 
head of equity jurisdiction require the mistake to be 
made out in the most clear and decided manner, and 
to the entire satisfaction of the court.’ See also 
Stockbridge Iron Co. v. Hudson Iron Co., 107 Mass. 

290. 
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“We take the general doctrine to be that ^hen in a 
court of equity it is proposed to set aside,!to annul 
or to correct a written instrument, for fraud or mis¬ 
take, in the execution of the instrument itself, the 
testimony on which this is done must be dear, un¬ 
equivocal, and convincing, and that it cannot be done 
upon a bare preponderance of evidence which leaves 
the issue in doubt. * # •” 

I 

In Stockbridge Iron Company vs. Hudson Irpn Com¬ 
pany, 107 Mass. 290, the court said “the proof * j* * must 
be made bevond a reasonable doubt.” 

We submit that the evidence offered on behalf of the 
appellee failed to meet the requirements above lajd down. 
We have first, the contracts that were signed by the par¬ 
ties, and there is a presumption that they are thje agree¬ 
ments between the parties until proved the contrary; sec¬ 
ond, Broussard’s unequivocal statement that the] written 
contracts express the oral contracts that they reached in 
the negotiations. Broussard, if the evidence of the ap¬ 
pellee is to be believed, would have been not only knave, 
but a fool to have negotiated the contract, that ^he says 
they negotiated, and then submit to her an entirely dif¬ 
ferent contract for signature and at once gave her a copy 
of the contract to keep, a glance at which woujld have 
at once disclosed to her his alleged trickery. 

In addition to the testimony of Broussard, and the pre¬ 
sumption as to the written contracts, being agreements 
between the parties, Mrs. Landry testified that the oral 
agreements between the appellee and Broussard ^’ere ex¬ 
pressed in the written contracts. We submit that the 
appellee not only did not meet the burden of the high 
character of proof required of her, but that the pre¬ 
ponderance of the evidence shows that she is mistaken as 
to the oral contracts between the parties. 
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(d) Appellee's Testimony not to be given Credence. 

The testimony of the appellee is so contradictory, vague 

and evasive that it cannot be relied upon. She testified 

on page 35 that Broussard visited her house frequently; 

the purpose appeared to be friendship and interest in 

her affairs, and ten lines below she contradicts herself 

and said that Broussard did not pay her any friendly 

visits particularly. He w’ould come when there "was some 

business. On page 36 she testified that “she talked over 

her financial affairs with him—she hadn’t anv financial 

•> 

affairs to talk of.” On page 36 she testified that he 

(Broussard) “knew that she was very much worried 

about the Capital Traction and it was going down and 

down and she was just afraid that it would be reduced to 

nothing.” But yet on page 76 she testifies that she w’as 

worried about her investment at Manhattan Beach, “but 

she had not made anv investment before to worrv about.” 

» • 

On page 40 of the Record, testifying with regard to the 
$316.00 check given her on July 20, 1932, (See Plaintiff’s 
Exhibit No. 4, Record, p. 41) the appellee said: 

“ * * * she does not think she received a letter 
with the check; she thinks it reached her by mail. 

* * # She asked Mr. Broussard what it was for; 

* * * She had no explanation before the time she 
talked to Mr. Coe about it’' (Record, p. 40). 

And on page 42 she testified: 

“ * * * they sent her $316.00 and told her the 
rate of commission that they had deducted was 
twenty-two and a half percent.” 

And again on pages 47 and 48: 

“She does not remember that in July she vrent in 
there and Mr. Broussard figured out for her the 
amount of profit she had in the sale of those three 


lots and tendered her a check for $316.00. Upon 
being handed a paper writing she said she\believed it 
was a check that Mr. Broussard gave her ot\ that date, 
(July 20, 1932, see Plaintiff’s Exhibit No. 14 on page 
41) and the $316.89 corresponds with the figure that 
she has on her memorandum offered in Evidence,” 
(Plaintiff’s Exhibit No. 6, Record, p. 43). j 

I 

| 

It appears further from her testimony on pa^e 48 that 
Mr. Broussard’s explanation had been so full ofi that day 
that she went home and was able by her own figuring to 
arrive at the identical amount of the check. She testified 
that Mr. Broussard explained to her how he arrived at 
$316.00 when he told her he had sold three of those lots. 
On that page she testified: 

i 

“He must have explained how he arrived at the 
$316.00, because she went home and arrive^ at ident¬ 
ically the same figure that he arrived at.” ! 

i 

The witness, Landry, on pages 70-71, testified that she 
was present when Broussard gave the appellee the check 
for $316.00. She had taken the appellee there $t the re¬ 
quest of Broussard, and he explained to her hfiw it was 
arrived at—explained everything to her. 

The appellee testified in rebuttal that she recalled the 
testimony of Mrs. Landry as to what occurred at Brous¬ 
sard’s office when she went there about the check] “Mrs. 
Landry was sitting there close by.” The appejlee does 
not deny any of Mrs. Landry’s statements. | 

On page 49 the appellee testified: j 

i 

“She took the check but determined she was not 
going to cash it because if it was on the sale jof those 
lots she did not consider it was sufficient; and she 
went to see him. * * * Mr. Broussard did not ex¬ 
plain to her what it represented at the time he gave 
it to her. It was on the sale—she had to calculate 
it up herself, * * •” I 


And again on page 50 she testified: 

44 * * * with regard to the figures on Plaintiff’s 
Exhibit No. 6, she was trying to find out how much 
was the commission and she made up those figures 
from her recollection of her talk with Mr. Broussard; 
in other words, he told her how he arrived at the 
$316.00, and then she went home and figured it out 
herself and arrived at the identical amount.” 

Broussard’s testimonv as to the deliverv of the $316.00 
check (Record, pp. 56-57) confirms Mrs. Landry’s deposi¬ 
tion. We submit that the appellee’s various statements 
as to the $316.00 check are directly and flatly contradic¬ 
tory. 

The appellee, from her prior transactions, must have 
known the difference between a contract of sale and a 
deed, and that if she had paid the full purchase price of 
the lots that she should have received a deed when her 
money was paid. On page 49 she testified: 

44 * * * she does not remember when she first 
asked Mr. Broussard for a deed to the property. 
She thought the contract was in the form of almost 
a deed. She doesn’t know why she was so stupid 
about it; * * * It seems to her that she did ask for a 
deed. She thought this payment was had in full and 
she was to get a deed for the property. She didn’t 
remember when she first asked Mr. Broussard for a 
deed for these ten lots.” 

Then she naivelv continued: 

44 As a matter of fact she doesn’t know that she 
ever did ask him anything about it, until the letter 
was written bv her attorneys, and she doesn’t ever 
remember asking him.” 

The appellee testified on page 36, with regard to the 
agreements as to the first contract, that 4 4 she thought 


the conversation took place at her home—it rnight have 
been at the office on H. Street, but she thoughjt it was— 
she didn’t reallv remember—indeed she didn’t.” And 
again on page 37 as to the oral agrement, “she cannot 
remember what he did say and what she did $ay.” On 
page 39 she testified that “she really could not (remember 
what occurred on the occasion of the signing tjhe second 
contract of February, the following month. $he thinks 
that took place at her house, but she cannot retnember.” 

The Court will note how vague and evasive the witness 
was when she was shown one of the contracts by her 
counsel from the following colloquy: 

“Q. (Interposing) Do you know what that paper 
is? A. Well, I see what it is here (indicating). 

i 

“Q. Have you ever seen it before? Aj I don’t 
know. 

I 

“Q. Don’t you know that that paper was turned 
over to me by you? A. But it says ‘part purchase.’ 

“Q. Did you read that at any time? Ai I must 
have. I 

“Q. Where did you get that paper? Aj I must 
have got it from him.” i 


We submit that to accept the evidence of the hppellee, 
on whom the burden rested, in view of the inacjcuracies 
of either her memory or her testimony, would not comply 
with the character of proof required of her in vie^v of the 
direct and flat contradiction of her by the appellant, 
Broussard, and the witness, Landry, and the affirmance 
of the decree below would be an inequitable branding of 
the appellant, Broussard, as a fraud and a cheat, and 
would impose upon the appellant, Hill, the burden 1 , of pay¬ 
ing back money, which he never received, in vie^ of the 
fact that he dissolved the partnership a few da^s after 


the transaction involved. 
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three lots been made for the appellee’s account, Broussard 
would have been entitled to a commission of 50% on the 
resales and not the 22%% as charged. An affirmance of 
the decree below would mean that the appellee would be 
made whole in the transaction, which she carelessly and 
negligently put through; that the Upper Ashburton Real¬ 
ty Company, Inc., would have the lots and the appellants, 
Hill and Broussard, would be out of pocket approximate- 

Iv $3,000.00. 

* * 


Third. 

THE APPELLEE WAS BOUND BY THE WRITTEN 

CONTRACTS. 

Let us now consider the appellee’s action when she 
signed the contracts and after she received them. She 
was a woman who managed her own affairs with the ad¬ 
vice of people she knew, and she had every opportunity 
to consult bankers with whom she was in close touch. 
She was more or less familiar with blanks, contracts, 
deeds, deeds of trust, and contracts of sale. If she had 
been some poor ignorant and illiterate old woman without 
any business experience her conduct, as recited by her 
with regard to the two contracts she signed and re¬ 
ceived, might have been excused. The evidence of the 
appellant, Broussard, shows that the contracts, as signed, 
were entirely in accord with the agreement that he had 
entered into with the appellee (Record, pp. 54-56), and the 
witness, Mrs. Landry, backs him up on this subject, with 
regard to the second contract (Record, pp. 67-68). When 
the contracts were signed by her she was given every op¬ 
portunity to read them, and although she would have 
the Court believe that the contracts were so involved that 
she could noti understand them without an explanation 
(Record, p. 38), we submit that the contracts that appear 
on pages 8-10 inclusive of the record are not involved, 
and are such that could be readily understood by a person 


of very much less intelligence and experience fhan the 
appellee. 

i 

Quoting from the appellee’s testimony: 

4 ‘ She testified that she could read those papers; she 
knew they were contracts, yes. They looked lawfully 
involved to her, and her signature was on . both of 
those papers. * * * and she didn’t look at jthe con¬ 
tract, she is ashamed to say. She didn’t i^ead the 
contract, and she remembered at the time—she after¬ 
wards asked Mr. Broussard what it meantj—* * * 
There was nothing said to her at the time thej first of 
the contracts was presented that caused her to sign 
the paper. * * * She did not read them properly at 
all; she did not read them with any understanding ” 
(Record, p. 38). j 

When the appellee was asked on page 38 whether she 
had read one of the contracts, she replied “I must have.” 
Yet when she was asked on page 39 whether she h&d read 
the second contract, she replied 44 Evidently not.” 

4 4 She further testified that the contract ^as not 
explained to her—was not read to her; she didn’t re¬ 
member its being read to her at all. * * * When she 
got some understanding of it—that is when she went 
to Mr. Broussard to ask him to give her—to j please 
explain the contract to her—after the second contract 
—she is sure that it was some time after—she doesn’t 
remember just when. She doesn’t keep a diary. 
She tried to look it up in the little book she had but 
could not find it. She went to see him the second 
time for an explanation of the contract, becaiise she 
then saw what it was—that there was some other 
payments, and he told her at that time she lieedn’t 
bother at all—there was nothing—she "wouldn't have 
anything else to pay—and she realized, he thought, 
she would not have, because they would take it out 
from the sale of the lots, and she 'would not have 
any further payments to make of any other kihd but 
what she would get from the lots” (Record, p. 2)9). 



The appellee had (Record, p. 45) already made two 
purchases of lots at Selby-on-the-Bay before going to 
Manhattan Beach. On the first of these purchases, where 
she paid all cash, she was given a deed for the property; 
on the second purchase of three lots she signed just the 
same sort of a contract, as the two involved in this case, 
calling for deferred monthly payments. She first stated 
that she had' stowed awav the sales contract with Selbv- 
on-the-Bay and never examined it, but later admitted that 
"she read that contract” (Record, p. 44). 

She further testified with regard to the first contract 
she got from Mr. Broussard in January, 1932: 

"She got it right there, she thought, and Mr. 
Broussard did not object to her reading it; she was 
just dumb—didn't read it, that is all. She stuck the 
contract away in a safe place immediately, but she 
had every opportunity to read it. There is no ques¬ 
tion about that. She realized what a perfectly fool¬ 
ish thing it was. She didn't read it—she put it away. 

"When she entered into the second contract she 
had not yet read that first contract properly. She 
had had it for a month, she was ashamed to say. 
There was no effort whatever on Mr. Broussard’s, 
or anybody’s else, part to prevent her reading the 
second contract. * * * she understands perfectly 
well what the contracts mean where thev sav she is 

* v 

going to pay $1,500.00 down and so much a month— 
that there is nothing— she simply did not examine 
them properly. * * * When she got the second con¬ 
tract she put it away too, did not read it, never looked 
at it, but put it in a safe little place in her chiffonier. 
* * *” (Record, p. 46). 

In rebuttal the appellee testified: 

"That she had a conversation with Mrs. Landrv on 
the occasion of one of the automobile trips shortly 
after February 15th, wherein the question of de¬ 
ferred payments over the amount she had paid under 


these contracts ivas raised. The witness jwas wor¬ 
ried, and Mrs. Landry knew she was worijied about 
these things. Mrs. Landry used to say, ‘What are 
you worried about; there is nothing more fjor you to 
pay.’ She recalls the testimony of Mrs. Ij<andry as 
to what occurred at Mr. Broussard’s office when she 
went there about the check. Mrs. Landry \yas sitting 
there close by. The witness was then ask^d if any¬ 
thing was said by her at the time with respect to de¬ 
ferred payments. She replied, ‘Well, she always re¬ 
pudiated the idea there were any other payments.’ 
It was always the same thing. ‘There willj be noth¬ 
ing for you to pay; it will come out of the sale/ But 
that was not her understanding that she wcjuld have 
anything to pay. * * * She doesn’t know arid cannot 
remember when she repudiated the idea of future 
payments, or whether in talking with Mrs. 1 Landry, 
she doesn’t remember; but she, the witness, was al¬ 
ways surprised when Mrs. Landry would say there 
was nothing more to pay. The witness hever ex¬ 
pected there was anything more to pay. She never 
expected anything more to pay, but, if it whs, after 
she had found the contract, why, of course, dhe could 
not understand—why there was nothing morp to pay; 
you see it was to come out of the sale, andj she did 
not expect that at all. The witness was surprised 
at her saying that. She doesn’t think that $he went 
back and looked at her contract. * * * When Mrs. 
Landry had these talks ivith her she didn’t go and 
look at the contracts. She was astonished at the way 
Mrs. Landry talked, but did not go home ancl look at 
the contract” (Record, pp. 75-77). j 

Although Mrs. Landry was “always” telling |ier that 
there would be nothing further to pay, “it will cpme out 
of the sale,” even then she did not go and look at her 
contracts, although her suspicions must have been jaroused 
as to the terms of the contract. j 

In the case of Upton vs. Tribilcock, 91 U. S. 4ri, action 
was brought for the collection of a stock subscription, and 
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the defendant raised the equitable defense that the sub¬ 
scription contract did not express the agreement between 
the parties; the defendant had failed to read the charter 
and by-laws which were material to the contract. The 
Court said: 

“That the defendant did not read the charter and 
by-laws, if such were the fact, was his own fault. It 
will not do for a man to enter into a contract and, 
when called upon to respond to its obligations, to say 
that he did not read it when he signed it, or did not 
know what it contained. If this were permitted, 
contracts would not be worth the paper on which they 
are written. But such is not the law. A contractor 
must stand by the words of his contract; and, if he 
will not read what he signs, he alone is responsible 
for his omission. Jackson v. Croy, 12 Johns. 427; 
Lies v. Stub, 6 Watts 48; Farley v. Bryant, 32 Me. 
474; Coffing v. Taylor, 16 Ill. 457; Stapylton v. Scott, 
13 Yes. 427; Alvanley v. Ivinnaird, 2 MacN. & G. 7; 
Burgess v. Richardson, 29 Beav. 490.” 

“Equity will not assist a man whose condition is 
attributable only to that want of diligence which may 
be fairly expected from a reasonable person. Duke 
of Beaufort v. Xeeld, 12 Cl. & F. 248-286.” 

This Court has recognized the same rule in a number 
of cases: 


Baltimore & Ohio R. R. Co. vs. Morgan, 35 
App. D. C. 195; 

Toledo Computing Scale Co. vs. Garrison, 28 
App. D. C. 243; 

Whiting vs. Davidge, 23 App. D. C. 156; 
Kilbourn & Latta vs. King, 6 D. C. 310. 


Fourth. 


DEALINGS CONTRA BONOS MORES AND BONOS MORES. 

MAXIM OF CLEAN HANDS APPLIES. 

If the Court accepts the testimony of the appellee, it 
appears that she, with knowledge of Broussard’s agency 
to sell the Upper Ashburton Realty Company’s property, 
had entered into a double contract with Broussard, the 
first to purchase the Upper Ashburton Realty Company's 
lots at $150.00, and at the same time a contract with 
Broussard that he would act as her agent and wduld resell 
her lots for her at $975.00. But to state such ^n agree¬ 
ment between them carries on its face fraud against the 
Upper Ashburton Realty Company. Such double agency 
has been universally condemned bv the courts, !and both 
the agent and the vendee have been held to be in pari 
delictu. The whole proceedings have been held tjo be con¬ 
tracts contra bonos mores 7 and equity will not bet to aid 
either party. j 

Creath, Administrator, vs. Sims, 46 |U. S. (5 
How.) 192; 

Harten vs. Loffler, 31 App. D. C. 362. 


In such a case equity will not entertain applicajtions for 
relief, and leaves them as it finds them. 


Bell vs. McConnell, 37 Ohio St. 396; j 
Bollman vs. Loomis, 41 Conn. 581. 


Both of the above cases were cited with approval in 
Harten vs. Loffler, supra. 

! 

In Raisin vs. Clark, 41 Md. 151, at 161, the coijrt, deal¬ 
ing with a similar situation, said: 

i 

“The rule to which we have adverted forbids the 
court to entertain an action founded on such a con¬ 
tract.” 
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Fifth. 

MOTION TO STRIKE HILL S TESTIMONY AS TO VALUE. 

Hill, one of 1 the defendants below, testified (Record, 
p. 72) that 

“He is familiar with prices of lots in waterfront 
developments in 1932; he was familiar in 1932 with 
Manhattan Beach, Selby, Sunset Beach, out of Bal¬ 
timore; was familiar with the prices of lots at that 
time in the developments; was familiar with Man¬ 
hattan Beach itself in January and February, 1932; 
he worked there in January; offhand he would say 
that there—built on that entire property at that time 
probably one hundred and twenty-five, maybe one 
hundred and fifty, homes, with people living in the 
majority of them; in fact, the waterfront was almost 
one hundred percent built up. In his opinion, he 
would think $500.00 was a fair price for a lot in 
Block “N”; yes, a fair price, extremely fair 
* * * he had been connected with four real estate 
developments in and about the waters of the Chesa¬ 
peake Bay, and the plan known as the ‘Culver’ 
method was used as the method of sales.” 

No objection was made to any of this testimony. He 
further testified on cross-examination (Record, pp. 73- 
74): 


“He bases his opinion that about $500.00 is a fair 
price on the fact that over the years Mr. Mellor, the 
owner of the property, had sold lots not so long ago, 
his mininium price had been $1,500.00 and up; he 
knows it because he has Mr. Mellor’s word for it. 
He does not base his entire opinion on what Mr. 
Mellor had told him, because he had been selling 
beach property since 1930 in the City of Washington, 
and had sold in that time hundreds of lots not nearly 
so good for $500.00, and above that, at Selby-on-the- 
Bay. There were other facts upon which he based 
his opinion, and it may be hard to explain it, but 
naturally, since selling beach properties since 1930, 
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this transaction occurring in li)32, visitiiig various 
beach developments, having a comparison, having 
almost twenty years real estate experience back of 
him, he thinks he was competent.” 

| 

The plaintiff’s counsel thereupon made the motion to 
strike out the witness’s testimony as to $500.(k) being a 
fair value (Record, p. 74), which was allowed by the 

Court and exception taken. i 

i 

j 

The rule as to the determination of the competency of 
an “expert” witness is largely in the discretion of the 
trial court, but the court’s ruling may be passed upon by 
the Appellate Court when clearly erroneous. Raub vs. 
Carpenter, 17 App. D. C. 505, and followed in thb later de¬ 
cisions of the court. We submit that the evidence above 
quoted qualifies the witness to express his opirjion as to 

the value of the lots in Block “X”, and the Court was 

. . 1 

clearly in error in granting the motion to strikp. 

i 

Sixth. 

MOTION TO STRIKE HILL'S TESTIMONY AS TO THE FAIRNESS 
OF COMMISSION CHARGED ON RESALB. 

I 

There is no difference between a commissionj charged 
upon a sale and upon a resale, as far as the ageht is con¬ 
cerned. The evidence shows that the owner of {he prop¬ 
erty had agreed to pay a commission of 50%jon sales 
made under the “Culver System” of selling, anjd a com¬ 
mission of only 22%% was charged on the resales. The 
witness, Hill, showed himself familiar with the operation 
of sales and commissions charged and paid (Record, pp. 
72 and 74) and the action of the Court in grafting the 
motion to strike Hill’s testimony that 22%% coipmission 
was a fair commission on the resale vras clearly errone¬ 
ous, for reason given on the similar motion dealt with 
just above. 


! 

I 
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Seventh 

ADEQUATE REMEDY AT LAW. 

The plaintiff below had a full and adequate remedy at 
law. The prayers of the bill (Record, p. 7) asked, first, 
for the rescission of the contract, and second, for a decree 
for money ipaid. There is no complicated question of 
accounting in this case. 

In Buzzard vs. Houston, 119 U. S. 347, the plaintiff, in 

an equity proceeding similar to this case, asked for the 

rescission of a contract and a monev decree for money 

•> » 

paid to the defendant on the contract in question. The 
Supreme Court held that there was a full and adequate 
remedy at law in an action for deceit, and ordered the 
bill dismissed for lack of equity jurisdiction. 

In George vs. Ford, 36 Apps. D. C. 315, this doctrine 
was recognized. In that case the court held, as there 
were prayers for an accounting in the case, and lengthy 
and complicated matters of accounting involved, that 
equity did have jurisdiction, but the jurisdiction was 
taken only on the ground of the accounting between the 
parties. 

We, therefore, respectfully submit, for the reasons 
above set forth, that the action of the Court below should 
be reversed and the case remanded to the Court below 
with directions to dismiss the Petition. 

Respectfully submitted, 

| PAUL E. HAWORTH, 

HORACE S. WHITMAN, 
Attorneys for the Appellants. 
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Ben S. Hill, et al., Appellants, 

v. 

Eleanor Marston, Appellee. 


BRIEF FOR THE APPELLEE. 


STATEMENT OF THE CASE. 

i 

This suit, as set forth by appellants, was a proceed¬ 
ing in equity brought by the appellee to rescind two 
contracts for the purchase of shore lots at Manhattan 
Beach on the Chesapeake Bay, and to recover mdnevs 
paid under said contracts, on the ground of ijraud 
and misrepresentation of the appellants in the j pro¬ 
curement of said contracts, and on the further ground 
that the contracts actually signed did not statq the 
terms of the oral agreements between the parties*! 

The appellants’ statement of the case is partly ac¬ 
curate, but in some instances is based upon contra¬ 
dicted testimony, and is not in accord with the Court’s 
findings of fact. 
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The trial Court made findings of fact (R. 23), which 
facts are supported by the testimony, and the appellee 
respectfully refers this Court to the trial Court’s find¬ 
ings of fact as the true facts in the case. 

In this connection, see Ansberry v. Harrah, 63 W. 
L. R. 952, wherein this Court stated: 

“The findings of fact made by the court are not 
challenged, and in these circumstances, based upon 
conflicting evidence, all of which was taken in 
open court, unless clearly wrong, will not be dis¬ 
turbed on appeal.” 

Certain parts of the appellants’ statement of facts 
are based upon testimony of the appellant, Broussard, 
which is contradicted by the testimony of the appellee, 
Miss Marston. The appellee in this connection desires 
to call this Court’s attention to that part of the trial 
Court’s conclusion of law and opinion (R. 27), wherein 
it is stated as follows: 

“The case depends somewhat on the issue of 
credibility between her (appellee) on one side and 
Broussard and Mrs. Landry (appellant and his 
witness) on the other. As to the issue of credibil¬ 
ity, I find the issue in favor of the plaintiff.” 

ARGUMENT. 

I. 

There Was a Relationship of Trust and Confidence 

Between the Parties. 

This suit ; was brought in equity by the appellee, a 
woman of the age of 70 years, who, contrary to the 
argument of the appellants, was of very limited busi¬ 
ness experience. Practically all of her transactions 
of a business nature in recent years had been trans- 
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I 


acted on the advice of others in whom she collided. 
The contracts decreed by the Court to be rescinded 
were procured through misrepresentation of tljie ap¬ 
pellant, Broussard, when conditions existed Iwhich 
placed him in a position of trust and confidence^ with 
the appellee. 

The following are excerpts from the testimony of 
the appellee, Miss Marston, as to her relationship with 
the appellant, Broussard: j 

‘‘She became acquainted with the appellant, 
Broussard, in 1931 when he was connected'! with 
the Selby-on-the-Bay Company. She had bbught 
a lot and Mr. Broussard she thought was the finan¬ 
cial man for that company.” (R. 35) 

I 

‘‘The appellant Broussard was very kind to the 
appellee and paid a great deal of attention to her. 
He was her sister’s agent and visited at her house 
frequently. The purpose of the visits was that they 
just appeared to be friendship at the time,—in¬ 
terest in her affairs. He knew that she had no 
man and family and she really felt that he had a 
brotherly interest in her, and certainly considered 
him a good friend and a man of business abilitv.” 
(R. 35) 

I 

“She and Broussard’s sister-in-law, who Had a 
machine, would go and get the appellant’s children 
from school, then they would have a drive.” (R. 
35) * 

“She talked over her financial affairs with 
Broussard and explained that they tried toj get 
her to exchange her stock when she was with the 
Selby-on-the-Bay people.” (R. 36) j 

“She told him about the purchase by her of the 
Capital Traction stock, and the conditions, and he 



knew that she was very much worried about the 
Capital Traction and it was going down and down, 
and she was just afraid that it would be reduced 
to nothing. She felt she was in the hands of 
friends who were looking after her interest.” (R. 
49) 


The following was testified to by the appellant, 
Broussard: 

“He had been quite intimate and friendly with 

Miss Marston. 11 is sister-in-law had called around 

to see her; he doesn’t know that he called to see 

her, but she used to come to the office, and when 

they had entertainments at the property she used 

to come over. He had seen her after she signed 

the contracts, as she used to come to the office and 

used to come out to the property. He doesn’t 

think he visited her home anv time in 1932; the 

onlv time he called on Miss Marston at her home 
%> 

was when he was with Selbv-on-the-Bav.” (R. 
60-61) 

The appellee was a lady of very limited business ex¬ 
perience. She had not worked for over 30 years. (R. 
52) The only transactions that she ever had, other 
than her employment many years ago, were upon the 
advice of persons that she trusted and confided in. 
The testimony with respect to her business experience 
is set forth in the followng excerpts from the testi¬ 
mony : 

“She managed her own affairs with the advice 
of people she knew. She hadn’t worked for many 
years.” (R. 45) 

“She had bought a lot at Selbv-on-the-Bav. That 
contract had been explained to her, and she under¬ 
stood clearly that she was to make deferred pay¬ 
ments.” (R. 44) 



“When she went down to Manhattan ijleach to 
see the lots she went to Mrs. Harvey, afterwards 
killed by a truck, who had bought this first lot and 
who thought it would be lovely. The jplaintiff 
thought she had a great deal of busines^ knowl¬ 
edge, and she made a success of her life land the 
plaintiff thought she knew a lot about this, and 
she had all these lots. They thought it \i*ould be 
nice for the plaintiff to be next to her jand she 
advised the plaintiff to buy at Selby.” (R. 45) 
(Witness apparently was referring to Selby-on- 
the-Bay and not Manhattan Beach) 

“She bought the house they occupied jin 1920 
and 1921.” (R. 44) 

“Her sister was rendered helpless by gn auto¬ 
mobile accident and she had to be put hi charge 
of her affairs, and they simply had the dividends 
that were on conservative stocks that her brother- 
in-law had left, stocks of the Public Service Cor¬ 
poration of N. J., a very solvent affair tliht is still 
good, and she was satisfied to keep her funds in 
that. She did not investigate at all, herj brother 
had left them, and she knew he had notj time to 
invest in anything but the most legitimate things. 
She got the money that was invested in ihe Cap¬ 
ital Traction stock when their house thpy occu¬ 
pied on I Street was sold. When the first trust 
and second trust on the house they occupied was 
being paid in cash. She had arranged with the 
bank to have the trusts paid there, and Well, the 
officers at the bank there were verv kind, and she 
always went to Mr. Moran or Mr. Swan, Mr. 
Harris there, Mr. Dawson, who had lived in the 
same apartment building with her, and ihe used 
to ask them and they would advise her. Of course, 
she had a bank account at the American jSecurity 
—or Home Savings, as it was. She had) another 
account at the Building Association in which she 
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put in and took out her money as she pleased; any¬ 
body could do that. She managed her own affairs 
with the advice of people she knew. Of course, 
the Building Association, she had friends in there. 
She knew that was a sound investment; then she 
put her money in there. She hasn't worked for 

manv vears. She used to work as what we called 
* » 

demonstrators then. Her company called her a 

specialist, demonstrating sadirons. She was with 

that firm for six vears. She had a small amount 

* 

of other business experience with a Or. Clara 
Marshall, who was her physician in Philadelphia, 
and she asked her to take a position for the wom¬ 
en, and she did a little work there while she was 
in Philadelphia, handled old life insurance. She 
was the first woman agent, she believes, and she 
sold some insurance, but not very much. That 
was the only business experience she had. She 
never had a position in Washington.'’ (R. 45) 

“She was last employed by some insurance com¬ 
pany and also as a demonstrator thirty-odd years 
ago, and she believes she had not had any employ¬ 
ment within the thirtv vears; she believes not— 
no, and has had no other business experience and 
dealings than what she has testified to.’’ (R. 52) 

“The value of the stocks and bonds that her 
brother left was $14,500.00.” (R. 52) 

“That she did not handle the stocks and bonds 
really. The dividends simply came to her sister, 
and afterwards to her when the authority was 
turned over to her, and her sister died in 1925. 
She had, nothing to do with the selling or specu¬ 
lating in, those stocks. The dividends were sent to 
her and that was all.” (R. 52) 

Appellee was not very familiar with written docu¬ 
ments as will be seen from her testimonv. With ref- 
erence to the house which she purchased she stated: 
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“"W hen we had the deed for the house ijt looked 
to her so perfectly incomprehensible—it wjas from 
the northeast corner to the southeast corner of 
this—and she thought she would never bcj able to 
understand it anyway.” (R. 46) 

Further with reference to the contract signed by 
her in this case, she testified: 

“That she could read those papers; sljie knew 
tliev were contracts, ves. Tliev looked awfully 
involved to her, and her signature was onj both of 
those papers.” (R. 38) | 

Also with reference to the contracts in this c^se, she 
testified: 

“She thought the contract was in the form of 
almost a deed.” (R. 49) | 

The law with respect to positions of confidence and 
trust is that where there is a relationship jvherein 
there exists such a confidence, of whatever character 
that confidence may be, as enables the person iji whom 
confidence or trust is reposed to exert influence over 
the person trusting him, courts will not alljnv any 
transactions between the parties to stand, unless there 
has been the fullest and fairest explanation and com¬ 
munication of every particular resting in the breast 
of the one who seeks to establish a contract with the 

l 

person so trusting him. 

In the case of Murray v. Hilton , 8 D. C. App. 285, 
this Court stated as follows: 

“Where, however, the relations are not! of this 
active and positive character, but are implited, in 
equity, to certain special circumstances ajid con¬ 
ditions, that may exist for a time between particu- 
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lar persons, or in a particular case, the rule can¬ 
not, with good reason, be made so exacting. 

As before suggested, in such cases, tlie scrutiny 
will be close and jealous for the protection of the 
weaker party, and especially ought this to be so 
where there is no adequate consideration: * * * 

The jurisdiction exercised by courts of equity 
over the dealings of persons standing in certain 
fiduciary relations has alwavs been regarded as 
one of a most salutary description. The prin¬ 
ciples applicable to the more familiar relations of 
this character have been long settled bv many 
well-known decisions, but the courts have always 
been careful not to fetter this useful jurisdiction 
bv defining the exact limits of its exercise. Wher- 
ever two persons stand in such a relation as that, 
while it continues, confidence is necessarily re¬ 
posed by one, and the influence which naturally 
grows out of that confidence is possessed by the 
other, and this confidence is abused, or the influ¬ 
ence is exerted to obtain an advantage at the ex¬ 
pense of the confiding party, the person so avail¬ 
ing himself of his position will not be permitted 
to retain the advantage, although the transaction 
could not have been impeached, if no such confi¬ 
dential relation had existed.” 

In the case of lloltzman v. Linton, 27 D. C. App. 241, 
this Court again quoted the language of Lord Chan¬ 
cellor Chelmsford in Tate v. Williamson, L. R. 2 Ch. 
55, quoted in Murray v. Hilton, supra, and added 
(p. 256): 

“It must be remembered that when fiduciary 
relations exist between grantor and grantee the 
fiduciary is under a plain moral duty not to put 
himself in any situation which would tend to ex¬ 
cite a conflict between his self-interest and his 
duty to his client, principal or obligee, of what- 
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soever nature(Michoud v. Girod, 4 How. 502, 
554, 11 L. Ed. 1076, 1099; 2 Pom. EqJ Jur. sec. 
956.) * * * ! 

I 

(P. 257) “The broad principle on >jvhich the 
courts act in cases of this description is that wher¬ 
ever there exists such a confidence, of (whatever 
character that confidence may be, as enable the 
person in whom confidence or trust id reposed 
to exert influence over the person trusting him, 

the court will not allow any transaction! between 

* 

the parties to stand, unless there has bee 4 the full¬ 
est and fairest explanation and communication of 
every particular resting in the breast oft the one 
ivho seeks to establish a contract with th\e person 
so trusting him.” (2 Pom. Eq. Jur. ^ec. 956; 
Moran v. Daly , 12 App. D. C. 137, 146.) 1 


In the case of Hayes v. Iluddleson , 40 D. C. App. 183, 
this Court stated, at p. 193: j 

! 

“While, as we have said, there were not|express 
fiduciary relation between the parties, thlere was 
such relation as that of confidence reposed by 
the plaintiff, and the probable amount of influ¬ 
ence on the part of the defendant growing out of 
that confidence is of a nature that a court of 
equity would not permit an advantage to lie taken 
and retained in a transaction which could not be 
impeached where no such confidential relations ex¬ 
isted.” i 


Further, it is stated in Liland v. Tweto, 19 N.jD. 551, 
(Syllabus) 125 N. W. 1032, j 


“While no exact definition of the termsj‘confi¬ 
dential relations’ and ‘relations of confidence’ ap¬ 
plicable in all cases can be given, such relations 
exist when the parties to a transaction do not meet 
upon an equality, one having a full knowledge, 


I 
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of the subject of traffic, and the other but slight 
knowledge and no ability to acquire full knowl¬ 
edge, and the innocent person relies on and places 
confidence in the representations made by the 
other party to the transaction.” 

2 Pomeroy Eq. Jur. Sec. 955. 

“It has been said that it exists, and that relief 
is granted, in all cases in which influence lias been 
acquired and abused,—in which confidence lias 
been reposed and betrayed.” 

From the foregoing authorities and testimony it is 

o o » 

respectfully submitted that a relationship of confi¬ 
dence and trust existed between the parties and the 
appellant was duty bound to exercise the best of faith 
in his dealings with her, and to reveal all material 
facts coming within his knowledge. 

The appellee being worried about the loss she was 
sustaining by reason of the depreciation in value of 
her Capital Traction stock, sought the friendly advice 
and counsel of the appellant, Broussard, and as the 
testimony shows, that confidence was abused bv the 
said appellant and converted by him into a means of 
enriching himself and his partners at the appellee's 
expense. 

II. 

Fraud and Mistake Proved. 

It is submitted that the testimony in this case estab¬ 
lished that the appellant Broussard, while purporting 
to act as the friend and adviser of the appellee, Miss 
Marston, mislead her, and that his plan to induce her 
to enter into agreements to purchase shore lots under 
the representation that the same would recoup her 
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losses caused by depreciation of her Capital Traction 
stock, and secure her large profits, and at! the same 
time having a secret intention to reap huge jprofits at 
her expense, was a direct fraud, in that the s^iid defen¬ 
dant had no present intent when making saidj promises 
to secure sufficient money to recoup her said losses, 
appellant’s entire scheme was to entice appellee into 
parting with her stock and money, he concealed numer¬ 
ous material facts which the appellee was entitled to 
know, especially in view of the relationship of the 
parties, and said appellant falsely represented that the 
contracts in writing contained the oral agreements 
theretofore made by the parties, and as to 'the con¬ 
tracts in writing, the minds of the parties did ijiot meet. 

The appellant Broussard verbally agreed with Miss 
Marston that he would accept her Capital Traction 
stock in full payment for ten lots, and $1500.00 in full 
payment for ten other lots. Miss Marston deposing 
trust and confidence in him, signed the contracts with¬ 
out reading or without having them explained) to her, 
and put them away and did not discover until' a later 
time that the contracts had provisions for Referred 
payments to the amount of approximately $13000.00, 
contrary to the oral agreements. I 

* i i 

The appellee as set forth hereinbefore was ailady of 

the age of 70 years with very limited business jexperi- 

ence. She had in everv transaction of a business 

* 

nature in the past acted on the advice and counsel of 
some person on whom she relied and whom she trusted. 
In this instance Mr. Broussard had been friendly with 
her and visited her home, his sister-in-law had called 
upon her and she considered him a very good friend. 
She knew him to be a man engaged in business and 
confided in him to the extent of seeking his advice with 
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respect to her Capital Traction stock which was de¬ 
preciating in value, and causing’ her considerable 
worry. 

In response to appellee's request for advice, appel¬ 
lant proposed to her that she turn the Capital Trac¬ 
tion stock over to him and that he would sell her cer¬ 
tain shore lots at Manhattan Beach, and resell them 
at a price sufficient to recoup the loss which she had 
sustained. He did not tell her that he planned to 
charge her 22 1 /> per cent commission for reselling 
them, nor did he reveal the huge profits that he would 
make at her expense, nor that they were just opening 
their business at Manhattan Beach and had made no 
prior sales. The testimony revealed the fact that it 
would have been impossible for him to have carried 
out his representation that he would recoup her losses 
by resales, and therefore he had no present intent at 
the time to fulfill said representation. Similar repre¬ 
sentation was made to appellee at the time appellants 
secured the $1500.00 cash. Courts have repeatedly 
held that a promise to do an act in the future with no 
present intent to fulfill the said promise constitutes 
fraud. See following authorities: 


“It is generally held that a promise .made with 
the intention not to perform it will support an 
action for deceit.” Knudsen v. Domestic Utilities 
Manufacturing Co., ct al., 264 Fed. 470. 


“There is a prima facie presumption of fairness 
and honestv in the dealings of mankind, and where 
one man makes a promise to another as an induce¬ 
ment for a change of position on the part of the 
latter he impliedly, if not expressly, avers that he 
has an existing intent to fulfill his promise, and 
such implied averment of existing intent is of mat- 


ter of fact, and, if false and fraudulent, isja fraud¬ 
ulent representation, which may if actid upon, 
furnish the basis for an action exdelicto in the na¬ 
ture of deceipt. ” Rogers v. Virginia Carolina 
Chemical Co., 149 Fed. 1 (Syllabus). j 

“While there are authorities holding 1 tojthe con¬ 
trary, we think the true rule is that when ojie prom¬ 
ises another to do something in the future as a 
consideration or inducement for the latter to part 
with his money or property or do an act in reliance 
thereon and makes the promise the medium of a 
deception and at the time of making the promise, 
the promissor has no present intention to perform, 
the transaction is fraudulent and that the existence 
of the intent not to perform the promise at the 
time of its making makes the fraud.” Sharkey v. 
Burlingame Co., 131 Oregon 185. 

In both instances appellant represented {hat ap¬ 
pellee’s payments would constitute the entire amount 
which she would have to pay for the lots. Relying on 
her friendship for him and reposing confidence in him 
she followed his direction in signing the agreements to 
purchase without reading them, and it was not until a 
later date that she realized that the contracts provided 
for deferred payments to the amount of $5000j00; that 
to this extent the written agreement signed did not 
carry out the terms of the oral agreement theretofore 
made. The minds of the parties did not meetjwith re¬ 
spect to the written contracts. 

Appellant lays great stress upon the fact jfchat one 
witness alone is not sufficient to overcome afi answer 
under oath, and cites as authority the case of Vigel v. 
Hopp, 104 U. S. 441. 

It must be borne in mind not only in this case, but in 
all cases, all of the facts and circumstances drawn 
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from the testimony and reasonably to be inferred from 
the testimony, the relationship of the parties, testi¬ 
mony brought out bv cross-examination of adverse 
parties, go to make up the evidence which the Court 
weighs to determine the facts in the case. In the case 
at Bar, the testimony of the appellee. Miss Marston, is 
borne out in a number of important instances by the 
testimony of the appellant, Broussard. In fact his tes¬ 
timony materially aids in proving the fraud. The rela¬ 
tionship of the parties is well established by the testi¬ 
mony of both. There were certain facts as developed 
by the cross-examination of the appellant, Broussard, 
which were not revealed to the appellee by the appel¬ 
lant, Broussard, and the failure to reveal the said 
material facts amounted to concealment on his part 
which constituted fraud. For example the contracts 
sought to be rescinded were consummated during Jan¬ 
uary and February, 1932. Broussard testified that thev 
started operation of sales of lots in December and ac¬ 
tively commenced business in January, 1932 (R. 54 and 


71). This was not revealed to Miss Marston. lie testi¬ 
fied, (R. 55) “that he told her (Miss Marston) that she 
would recoup some of the losses she had suffered in the 
stock transaction of the Capital Traction stock.” The 
only difference in this connection between the test!- 
mony of Miss Marston and Broussard being the word 
“some”. Broussard testified (R. 57) “the lots that 
were sold to Miss Marston were sold below the price 
for similar lots prior to the sale to her.” And at an¬ 
other point (R. 62) he testified that the sale to Miss 
Marston was his first sale, using the following lan¬ 
guage: “She bought at that time before anyone was 
shown the property; her’s was the first sale he made, 
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so he was particularly anxious to make a go|od start. ?? 
Broussard further testified (R. 59) that “the lots were 
all of a value more than she paid for them sq when she 
did not take them they did not lose anvthind.’’ It will 
be noted that no deed was ever tendered Misj» Marston 
and therefore the appellants have her monelv and the 
property as well. Further Broussard testified (R. 59) 
that they collected some money on deferred 'payments 
on the three lots that he purports to have |resold in 
behalf of Miss Marston, but did not know l)ow much 
was collected. 

Furthermore the appellant Broussard admjitted that 
of the sum of approximately $3,000.00 paid! by Miss 
Marston, representing the proceeds of the Capital 
Traction stock and the $1500.00 cash, the appellant, 
Broussard, received a personal commission olf $450.00 
(R. 00); that of the entire sum of $3000.00, t ie appel¬ 
lant, Broussard, and his partner trading as Manhattan 
Beach Company, retained all of said sum with the ex¬ 
ception of $45.00 out of the first transaction ajid $75.00 
out of the second, which were sent to the Upper Ash¬ 
burton Realty Company, the supposed owners of the 
property, so that of the money paid by Miss jMarston, 
the appellant, Broussard, and his partners received the 
sum of approximately $2,880.00. (R. 65) ^his was 

not revealed to Miss Marston. In addition thereto the 

l 

appellant sold three of the lots, which he had originally 
sold to Miss Marston, for the sum of $975.00 each, re¬ 
ceiving one third cash or $325.00 on each contract. Out 
of this sum of $975.00 the appellant, Broussard, re¬ 
tained the sum of $658.11 and sent Miss Marston a 
check for $316.89, his explanation being tlhat the 
amount retained, $658.11, represented 22 1 / 2 per cent 
commission on the three resales. The testimony shows 
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that no agreement for any charge for resale was ever 
made with Miss Marston, and the appellant failed to re¬ 
veal to Miss Marston that lie intended to make such a 
charge (R. 65). When questioned as to whether or not 
he considered 22 1 /. per cent high for resales, Broussard 
testified (R. 61) “that was the percentage less the cost 
to handle; that the cost to handle it was overhead ex¬ 
penses which consisted of gas furnished the sales¬ 
men/' Broussard admitted (R. 62), “that he knew 
her idea in buying was to recoup her losses, that icas 
his suggestion to her." He could not have possibly 
recouped the losses by taking notes and retaining the 
percentage of the cash payments which were actually 
retained. In fact Broussard admitted (R. 62) that he 
did not expect the sale prices of the lots to make up 
the sum of $5400.00 (the approximate amount of her 
losses on the stock), showing his lack of present inten¬ 
tion to fulfill said representation. Broussard further 
testified (R. 65) “he had an oral understanding with 
her that he would resell, and in that sense he was to act 
for her .” He was therefore her agent. Broussard 
claimed that the $658.11 commission on resale was all 
paid to people iconnected with the consummation of the 
transaction (R. 66). When asked if he considered it 
proper in the real estate business to make payment of 
commissions to more than one person, he answered, 
“Why not?” (R. 66). 

From the foregoing it will be seen that there were a 
number of facts which the appellant, Broussard, failed 
to reveal to Miss Marston at the time when he pur¬ 
ported to act as her friend and advisor, and also had 
agreed to act as her agent, and his entire plan, as de¬ 
veloped by all of the testimony, was to induce Miss 
Marston to part with her money and Capital Traction 


stock while purporting to advise her for her best inter¬ 
ests, when he had a concealed motive to reapja financial 
harvest at her expense. 

The Court’s attention is further called t(j the testi¬ 
mony of the appellee as to a remark made (by the ap¬ 
pellant, Hill, at the time of the signing of the first con¬ 
tract, which is evidence of fraudulent states of mind 
on the part of the appellants: 

“She didn’t read the contract and sue remem¬ 
bered at the time—she afterwards fisked Mr. 
Broussard what it meant—but Mr. IlillJ certainly 
in her hearing, said ‘It\s a dirty trick.’ jShe asked 
Mr. Broussard what that meant. Pie said it was 
just a joke. She didn’t know whether fit was on 
her or what, but she certainlv heard him kav that.” 
(R. 38) 

I 

On the question of the Court’s finding bgsed upon 
the evidence as a whole, the Supreme Court ot the 
United States in the case of New Orleans N. K. It. It. 
Co. v. National Rice Milling Company, 234 iU. S. SO, 
stated at page 86, 

“True, the testimony upon which t}ie Court 
rested its conclusion that negligence w;js proved 
did not come from the plaintiffs’ witnesses, but 
from those of the carriers, and was largely elic¬ 
ited by cross-examination, but that is qujte imma¬ 
terial. The plaintiff was entitled to the jjenefit of 
all the testimony in the case, from whatever source 
it came, and was not required, even though having 
the burden of proof, to go through the ceremony 
of proving any fact otherwise established.” 

And, further, it is stated in 23 Corpus Juris 54: 

l 

“A material fact which is not proved by direct 
testimony may be inferred by the Court! or jury 
from the facts which have been so proved, even 
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though the inference is not a necessary one, the 
rule being that evidence which supplies a reason¬ 
able ground for inferring facts essential to a re¬ 
covery or a defense is sufficient to support the in¬ 
ference. Appropriate inferences from proved 
facts are not a low order of evidence and whether 
or not they should be permitted to overcome posi¬ 
tive and direct testimony depends in every case 
upon the relative strength of the one or the other.” 

It is quite clear from the testimony that the minds 
of the parties did not meet with respect to the written 
contract actually signed bv Miss Marston. Under the 
circumstances the appellee was entitled to rescission. 
See Lynn v. Smith, 2 D. C. App. 37, wherein this Court 
stated as follows (page 39): 

“It is clear to us that the minds of the parties 
did not meet at all in the transaction which was 
consummated on November 13, 1890, and that 
therefore there was no valid contract between 
them * * *. 

And there is reason to believe that the complain¬ 
ant was wilfullv misled in the matter bv Adriaans. 
There being, therefore, no actual contract, the 
parties are entitled to have the apparent contract 
rescinded and declared void.” 

The case of Fay v. IIill, 249 Fed. 415, sets forth so 
much law that is applicable to this case that the opin¬ 
ion is set forth at length as follows (page 418) : 

“It is insisted on behalf of the appellant that 
the Court as a Court of Equity was without juris¬ 
diction as there was a complete and adequate rem¬ 
edy at law, and therefore his plea to the jurisdic¬ 
tion should have been sustained. As the action 
was commenced after February 1, 1913, when the 
new equity rules were in force, the fact that the 
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plaintiff had a complete and adequate iremedy at 
law is no longer ground for demurrer |or motion 
to dismiss. The proper procedure is tjo move to 
transfer it to the law side. Equitv Ri^le 22 (198 
Fed. XXIV, 115 C. C. A. XXIV). Failing to make 
such a motion and proceeding to a heating was a 
waiver. 

But aside from this, if there had been a trans¬ 
fer to the law side of the Court, and the bill treated 
as an answer to the action at law, if it stated an 
equitable defense, it would have had (o be dis¬ 
posed of by the Court sitting as a Chancellor be¬ 
fore the trial of the action as law to a jury; and 
if upon such a hearing the equitable defense had 
been sustained, there would be nothing jeft to try 
to a jurv. This was decided bv this I Court in 
Union Pacific R. R. v. Syas, 246 Fed. f361. The 
facts alleged in the complaint make it clearly a 
case for equitable relief as it seeks to cancel con¬ 
tract alleged to have been obtained by fraud and, 
deception , and that the minds of the parties had 
never met. Sharon v. Hill (C.C.) 20 Fed.jl, Sharon 
v. Hill (C. C.) 22 Fed. 28. The cancellation of the 
contracts would prevent their use in any other 
action instituted by the appellant on these con¬ 
tracts. j 

Was the decree right upon the facts? ! The find¬ 
ings of the trial judge, especially as most of the 
testimony was taken in open Court, are entitled to 
high consideration, and unless clearly against the 
weight of evidence or induced by a mistaken view 
of the law, such findings will not be disturbed by 
the appellate court. 

A careful reading of the testimony levels to the 
conclusion that the representations by tjie appel¬ 
lant that it was a corporation, and by implication 
at least, with a capital and commercial rating, was 
such a concealment of facts as amounts to a fraud. 
In Smith v. Richards, 13 Pet. 26, 36, 10 If. Ed. 42, 
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the rule laid down in Story’s Equity Jurispru¬ 
dence was followed: 

‘Where the party intentionally, or by design, 
misrepresents a material fact or produces a false 
impression in order to mislead another, or to en¬ 
trap or cheat him, or to obtain an undue advan¬ 
tage of him in every such case, there is a positive 
fraud in the truest sense of the terms; there is an 
evil act, with an evil intent; dolum malum, ad cir- 
cumveniendum. And the misrepresentation may 
be as well bv deeds or acts, as bv words; bv ar- 
tilices to mislead, as by positive assertions.’ 


The Court then proceeded: 

‘And even if the party innocently misrepre¬ 
sents a fact by mistake, it is equally conclusive; 
for it operates as a surprise and imposition on the 
other party. Or as Lord Thurlow expresses it in 
Xeveil v. Wilkinson, 4 It misleads the parties con¬ 
tracting bn the subject of the contract.’ 

And even if there was no fraudulent intent on the 
part of the appellant there can be no doubt that 
the minds of the parties never met, as when the 
appellees made the contract they were under the 
impression that appellant was a corporation en¬ 
gaged in the manufacture of linoleum with a cap¬ 
ital and commercial rating. * * * 

P. 420. Had appellant made the inquiry for 
the price'of oil in his own name instead of in the 
name of the supposed corporation, which had no 
existence, there can be no doubt that appellees 
would never have entered into these contracts in 
the absence of references as to his financial stand¬ 
ing. Therefore the minds of the parties have 
never met. A case directly in point is Eifer v. 
Clearfield & Cambria Coal & Coke Co., 103 Md. 1, 
G2 Atl. 1122. Other authorities in point are Cundy 
& Bevington v. Lindsay, 3 App. Cases 459, 47 L. 
J. Q. B. 481, 38 L. T. 573, G Eng. Bui. Cases 211, 
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decided by the House of Lords; Boston|Ice Co. v. 
Potter, 123 Hass. 283, 25 Am. Re}). 9, Rodleff v. 
Ballinger, 141 Mass. 1, 4 N. E. 805, 55 jAm. Rep. 
439. j 

Another ground upon which relief is frequently 
granted by Courts of Equity is when a hardship 
amounting to an injustice would be inflicted on a 
party by holding him to his apparent bargain, and 
it is unreasonable to hold him to it. Paget v. 
Marshall, 28 Cli. D. 255, 54 L. J. Ch. 5751, 51 L. T. 
351. The evidence satisfies beyond question that 
appellant was insolvent having no means to re¬ 
spond to losses which appellees may sustain if by 
reason of a fall in the price of oil, he refused lo 
accept the oil when tendered and that lie entered 
into these contracts solely for speculative pur¬ 
poses, with neither intention nor ability j to carry 
them out, if the price of oil should decline, when 
deliveries were to be made, but to take tlie profits 
arising from the transaction, if the pri|*e of oil 
appreciated. j 

Another ground upon which the decree| must be 
sustained is the finding by the trial judge, war¬ 
ranted by the proof, that the price of oil! had de¬ 
clined at the time of the cancellation of itlie con¬ 
tracts and appellant could sustain no damage by 
the repudiation of the contract by appellees.” 

This Court in the case of District of Colombia v. 
Wood , 41 App. I). C. 101, 108, on the matter of testi- 
monv of one witness stated: 

“It may be suggested, however, that t is an 
entirely novel proposition that because the plain¬ 
tiff alone has testified upon some point the Court 
must disregard his evidence, and rule upon the 
question as matter of law.” 

I 

I 

On the question of fraud as applied to thes<k cases, 
the Court’s attention is directed to this Courtis opin- 

i 
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ion in the case of Right v. Richmond Park Improve¬ 
ment Company , 47 I). C. App. 518, 535: 

“Fraud, indeed, in the sense of a Court of 
Equity properly includes all acts, omissions and 
concealments which involve a breach of a legal or 
equitable duty, trust or confidence justly reposed, 
and are injurious to another, or by which an un¬ 
due and unconscious advantage is taken of another. 
And Courts of Equity will not only interefere in 

cases of fraud to set aside acts done, but tliev will 

• 

also if acts have by fraud been prevented from 
being done by the parties, interfere and treat the 
case exactly as if the acts have been done.” 


The appellant alleges that the appellee’s testimony 
is not to be given credence and alleges that her testi¬ 
mony is contradictory, vague and evasive and cannot 
be relied upon. If this Court had had the opportunity 
of observing the appellee on the witness stand, it cer¬ 
tainly would have gotten quite the opposite impression 

because her testimony was delivered with entire frank- 

* 

ness and with a ring of sincerity to it, and the mere 
fact that a woman of the age of Miss Marston in tes- 
tifving corrected some statements that she made, is 
not sufficient to discredit her entire testimony, and the 
Court so found. 

From the foregoing it is respectfully submitted that 
a cause of action for the rescission of the contract has 
been established. 


III. 

If Fraud is the Procuring Cause, Appellee is Not Bound 

By Written Contracts. 

The appellants argue that the appellee is bound by 
the written contracts. The law is well settled that 


whore a writing is induced by fraud, misrepresentation 
or mistake, a Court of Equity will rescind and declare 
the said agreement void, so that if this Court (upholds 
the lower Court in its view that fraud and mistake were 
proved against appellants, there is no further! need to 
argue the point raised by the appellants in tjie third 
section of their argument. 

o 


IV. 

The Equitable Maxim of “Clean Hands” Has No 

Application Here. j 

There is nothing to suggest anything on t lie | part of 
the appellee which might indicate her connection in 
any manner in any unfair practice. In fact she was 
urged and advised by the appellants to sign the agree¬ 
ments which she signed, the entire plan having been 
concocted by the appellants, and the appellee is willing 
to submit the case to the Court based upon all |the tes- 
timonv to show that there is absolutely no evidence on 
which to base the point raised in the fourth section of 
the appellants’ argument. 


V-VT. 


The Witness Hill Did Not Qualify as an Expert so as 
to be Able to Testify as to the Value of pots at 
Manhattan Beach, and Reasonableness of Commis¬ 
sion Charged. 

As indicated hereinbefore the testimony was to the 
effect that the sale to Miss Marston was the fiipst sale 
made by the appellants at Manhattan Beach, ahd that 
the appellants’ firm ceased operating shortly there¬ 
after. The witness Hill’s opinion as to the valuation 
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of $500.00 per lot, according to his own statement (R. 
73) was based upon hearsay and his own experience 
at Selby-on-the-Bay, and was not based upon knowl¬ 
edge obtained by reason of his experience of prevailing 
conditions at Manhattan Beach, and therefore the wit¬ 
ness did not qualify as an expert in values at Man¬ 
hattan Beach. 

For the same reason the witness Hill was not com¬ 
petent to testify that 22 1 / /> per cent was a reasonable 
rate of commission to be charged on resales. He 
bases his opinion as to the reasonableness of the rate 
of commission on resale on the fact that some six or 
seven people are paid commissions under the system 
that the appellants operated upon (R. 74). The only 
experience that he was shown to have had was his tes¬ 
timony that they charged 22 1 / L > per cent at Arundel-on- 
the-Bay, six miles south of Annapolis (R. 74). 

It is submitted that from the testimonv he had not 

* 

shown a knowledge of the values of property in and 

around Manhattan Beach nor the prevailing charges 

for sale of lots in that vicinitv, and his testimonv as to 

values and rates of commissions are therefore entirelv 

* 

guess work and have no foundation in law. 

The Court has a discretion in determining whether 
or not a witness qualifies as an expert. Counsel for 
the appellant was given every opportunity to qualify 
Hill as an expert witness, but the qualifications did 
not come up to the requirements of the law and the 
Court so held. 1 Furthermore the attention of the Court 
is called to the fact when counsel for the appellee of¬ 
fered the same identical testimonv as to the unreason- 

* 

ableness of the charge of 22Vi> per cent commission on 
resale by the witness William E. Criser (R. 52), who 
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testified that he was a salesman of water front prop¬ 
erties along Chesapeake Bay and had been} for twelve 
years, that he was familiar with prices aiid commis- 

• i 

sions charged for resale (R. 52-53), counsel for the 
appellant took a directly opposite view and objected 
to the testimony of said witness. Ilis objection was 
sustained by the Court. A reading of the| testimony 
of the witness ('riser (R. 52) will show that he was 
even better qualified to testify as to prevailing com¬ 
mission rates than was the witness Hill. Tile reversal 
of position by counsel for the appellant in first ob¬ 
jecting to the testimony of the witness Criser in behalf 
of the appellee, and then complaining when Inj? is denied 
the same type of testimony, is unsound. i 

VII. 

I 

Equity Has Jurisdiction of Cases of Fraud for the 
Purpose of Rescinding Contracts, Which Remedy 
is in Addition to Any Remedy at Law. 

As this was a suit for rescission of contracts on the 

i 

ground of fraud and mistake, the suit could!not have 

... I 

been brought other than in Court of Equity. 

Furthermore under the decision of tliej Federal 
Court in the case of Fay v. Hill, 249 Fed. 41;;), in con¬ 
struing the Federal Equity Rules the Court decided 
that the question of jurisdiction of the Equity Court 
may only be raised by motion to transfer the cause to 
the law side of the Court, and that failure to njake such 
motion and proceeding with the trial, constituted a 
waiver of the point. 

Federal Equity Rule No. 22 (198 Fed. XXlf), Hop¬ 
kins New Federal Equity Rules, Third Edition, page 
162, provides: 
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“If at any time it appear that a suit commenced 
in equity should have been brought as an action 
on the law side of the Court, it shall he forthwith 
transferred to the law side and be there pro¬ 
ceeded with, with only such alteration in the plead¬ 
ings as shall be essential.’* 

To like effect is Law Rule Xo. 63 of the Supreme 
Court of the District of Columbia reading as follows: 

“ In any case where it shall appear that an action 

at law should have been brought in equity, or vice 

versa, the judge presiding shall order such case 

to be transferred accordingly; whereupon, such 

amendments shall be made in the pleadings as 

mav be neeessarv to make them conform to the 
•> * 

proper practice; and all testimony taken in the 
cause before such transfer, if preserved, shall 
stand as testimony in the cause.” (Section 14, 
Title 24, of the Code.) 

In the case of Fay v. Hill, fttpra, the Court stated: 

“It is insisted on behalf of the appellant that 
the Court as a Court of Equity was without juris¬ 
diction as there was a complete and adequate rem¬ 
edy at law, and therefore his plea to the jurisdic¬ 
tion should have been sustained. As the action 
was commenced after February 1, 1913, when the 
new equity rules were in force, the fact that the 
plaintiff had a complete and adequate remedy at 
law is no longer ground for demurrer or motion 
to dismiss. The proper procedure is to move to 
transfer it to the law side. Equity Rule 22 (19S 
Fed. XXIV, 115 C. C. A. XXIV). Failing to make 
such a motion and proceeding to a hearing was a 
waiver. ’ ’ 
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Therefore it is submitted that the failure iof the ap¬ 
pellant to move to transfer the case to th§ law side 

constituted a waiver of this point. j 

I 

i 

For the reasons herein contained, it is respectfully 
submitted that the action of the Trial Court 1 !should be 
affirmed. 

! 

j 

Respectfully submitted, 

1 

Paul B. Cromelin[ 

Bolitha J. Laws, j 
Lowry N. Coe, j 
Attorneys for Appellee. 
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